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MR.  VITTUM:  Good  morning,  your  Honor. 

MR.  ANDERSON:  Good  morning,  your  Honor. 

THE  COURT:  Good  morning.  You  may  proceed  with  your 
next  witness.  ' 

MR.  ANDERSON:  Thank  you,  your  Honor. 

On  Wednesday,  as  the  Court  knows,  the  plaintiff 
called  three  witnesses  and  we  called  Mr.  Kunkel,  the  President, 
the  Associate  Editor  of  the  magazine,  Electronic  Games. 

We  will  call  Mr.  Ed  Averett,  who  is  the  designer 
and  creator  of  the  game,  K.  C.  Munchkinr as  our  next  witness, 
followed  by  Mr.  Ralph  Staup  who  is  in  charge  of  the  K.  C. 
Munchkin  and  the  Odyssey  program  at  the  defendant  company, 
and  finally,  Mr.  Ron  Giese  on  the  local  practices  of  merchan- 

•w 

dising  and  advertising. 

At  this  time  I  would  like  tq  mark  the  console  or 
the  Pac-Man  arcade  game  as  Defendants'  Exhibit  14  and  offer 
it  in  evidence.  It  was  purchased  by  our  firm  on  November 
the  20th,  tw,o  days  after  this  lawsuit  was  filed  and  retained 
by  us  until  we  brought  it  to  Court  here  for  use  in  this  case. 

MR.  VITTUM:  There  is  no  objection,  Judge.  I  would  just 

note  that  that  console  is  also  Plaintiffs'  Exhibit  16  in 
evidence  . 

We  also  had  a  Pac-Man  game  available  at  the  court- 
house  on  Friday  but  found  no  point  in  having  two  of  the 


same  marked. 


160 


THE  COURT:  All  right. 

MR.  ANDERSON:  And  your  Honor,  if  I  may  just  state 
again  as  we  start  this  morning,  as  I  see  the  fundamental 
issue  here,  it  is  the  question  of  the  scope  of  a  copyright 
and  what  it  can  cover,  whether  it  can  cover  concepts  or 
ideas  . 

If  I  may,  I  would  like  to  just  hand  up  a  copy  of 
Durham  Industries  vs.  Corny,  reported  at  630,  F.  2d  905, 
a  Second  Circuit  1980  case  which  we  cite  in  our  proposed 
findings  and  conclusions  which  I  think  is  extremely  instruc¬ 
tive  and  helpful  on  the  subject. 

TUE  COURT:  All  right. 

MR.  ANDERSON:  Do  we  have  a  copy  of  the  exhibit  or 
you  probably  have  it. 

MR.  VITTUM:  Do  you  have  a  copy?  - 

MR.  BEGGS:  No,  I  don't  have  an  extra  copy. 

MR.  ANDERSON:  We  have  highlighted  certain  portions 

t 

starting  at  page  914. 

THE  COURT:  All  right. 

MR.  ANDERSON :  I  would  like  to  call  Mr.  Ed  Averett, 
please . 

EDWARD  BAUGH  AVERETT,  III, 

called  as  a  witness  by  the  defendants,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

I  THE  CLERK:  Be  seated,  please,  state  your  full 
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name/  spell  your  last  name.  Lean  forward  and  speak 
directly  to  that  microphone.  Keep  your  voice  up. 

THL  WITNESS:  My  name  is  Ed,  Edward  Laugh  Averett  III, 
A- v-e -r-e-t- t .  I  am  33  years  old. 

DIRECT  EXAMINATION 

BY  MR.  ANDERSON: 

Q  Where  do  you  reside,  Mr.  Averett? 

A  Chattanooga,  Tennessee. 

Q  What  is  your  occupation? 

A  I  am  a  programmer  who  designs  and  develops  games 

for  the  consumer  game  industry. 

Q  Describe  what  you  do  at  the  present  time  in  that 
capacity. 

A  I  come  up  with  ideas,  implement  them  in  programming 
language,  take  them  to  Magnavox.  Magnavox,  if  they  like  them, 
manufactures  them  and  pays  my  group  a  royalty,  which  consists 
of  my  wife  and  myself. 

Q  Your  wife  and  yourself? 

A  YDS. 

q  What  is  your  wife's  name? 

A  My  wife's  name  is  Linda. 

q  When  did  you  and  Linda  start  in  this  occupation. 

I  started  in  1977,  April  1st,  developing  software 
with  the  intent  of  designing  games  using  animation  for 


entertainment  purposes. 
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My  wife  joined  me  approximately  two  years  later 
when  we  were  profitable. 

Will  you  briefly  outline  your  education  since 
high  school. 

* es •  1  9*aduated  from  the  University  of  Tennessee 

with  a  BS  and  an  MS  in  Electrical  Engineering,  specializing 
in  Electronics  and  computers. 

I  joined  the  army  after  college,  graduated  from 
Officer's  Candidate  School  as  a  Second  Lieutenant,  was 
assigned  to  the  Ft.  Monmouth  Advanced  Development  for  Computer 
and  Electronics  Lab  in  Ft.  Monmouth,  Now  Jersey,  worked  there 
for  two  years,  was  discharged  and  went  to  California  to  begin 
working  for  Intel  Corporation  just*  after  the  microprocessor 
or  microcomputer  chip  was  introduced  by  them. 

Q  Will  you  briefly  describe  your  wife's  educational 
background? 

A  Yes.  She  is  an  Engineer  also  with  a  Degree  in 

i 

Engineering  Physics.  She  has  worked  in  computer  software  all 
her  professional  life,  which  is  approximately  12  years.  She 
has  worked  in  operating  systems.  Her  previous  job  was  seven 
years  with  Hewlett-Packard  Corporation  in  the  scientific 
minicomputer  area  where  she  was  responsible  for  all  the 
software  for  that  machine.  The  machine  number  is  the  HP  1000. 
That  includes  operating  systems,  languages,  data  bases,  all 
facets  of  minicomputer  software. 
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Q  You  might  speak  just  a  little  bit  slower.  You 
may  be  giving  the  reporter  a  little  bit  of  difficulty. 

A  I  am  sorry. 

\ 

Q  Will  you  just  briefly  describe  your  various  titles 
and  responsibilities  at  Intel? 

A  Yes.  I  was  in  the  Marketing  Department  and  I  was 
responsible  for  marketing  sales  and  support  for  the  micro¬ 
computer  area. 

In  that  area,  we  were  looking  for  new  markets  for 
this  new  product  as  it  came  out  and  one  of  the  areas  that 
I  became  convinced  was  a  large  potential  for  microcomputers 
was  the  consumer  market.  The  best  approach  to  entering  that 
market  appeared  to  me  was  through  entertainment  or  grapnics, 
graphic  computer  or  games  and  so,  we  developed  a  special 
chip  that  is  used  in  Odyssey  2  while  I  was  at  Intel  and  then 
we  sold  it  to  Magnavox.  Magnavox  incorporated  it  in  Odyssey  2. 

That  was  my  entre  into  the  Odyssey  2  program.  I  was 

imminently  familiar  with  that  system. 

q  When  you  refer  to  Magnavox,  are  you  referring  to 

North  American  Phillips  Consumer  Electronics  Corporation? 


A 

Q 

A 

Q 

A 


Yes,  I  am. 

As  it  is  now  known? 

Yes,  I  am.- 

When  did  you  leave  Intel? 

I  left  Intel  April  1,  1977 


_ 
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Q  Will  you  describe  your  activities  after  leaving 
Intel? 

A  Well,  the  first  year  after  I  left,  I  couldn't  do 
what  I  wanted  to  do,  which  was  to  develop  software  on 
Odyssey  2  because  the  chip  turned  out  to  be  a  year  late  as 
all  chips  seem  to. 

±  consequently  bought  an  arcade  system  and  practiced 

developing  animation  and  game  concepts  on  that  for  a  year 

before  the  Odyssey  2  finally  came  on  the  market.  After  it 
came  on  the  market,  I  met  with  Magnavox  or  met  Mike  Staup 
of  Magnavox,  actually,  at  a  consumer  show  in  January  of  1978 
an d  approached  him  with  the  idea  of  developing  software  for 
his  products  and  with  the  —  under* Lne  understanding  that  I 
had  all  the  hardware  and  that  he  would  have  nothing  at  risk 
since  I  knew  the  system  pretty  well  and  if  he  liked  what  he 
saw  he  will  pay  me  a  royalty  and  if  he  didn't  he  could  tell 

me  to  go  back  home • 

q  What  equipment  or  facilities  did  you  have -for  this 

work  that  you  were  doing  at  that  time? 

A  Well,  it  takes  what  we  call  in  the  trade  a  develop¬ 

ment  system  which  is  a  special  purpose  computer  system 
specifically  designed  to  develop  software  on  a  particular 

microprocessor. 

Q  After  meeting  with  Mr.  Mike  Staup,  what  happened 


next? 
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A  Well,  Mike  liked  the  idea  of  the  no  risk  approach 
to  software  for  him  and  I  liked  the  potential  that  I  saw  in 
the  market  and  so  he  said,  "Go  ahead." 

I  subsequently  went  back  and  developed  the  game 
Take  the  Money  and  Run  which  I  believe  was  the  first  ever 
chase  and  be  chased  rig  game  in  the  industry,  either  arcade 
or  consumer*. 

Q  What  became  of  Take  the  Money  and  Run? 

A  Well,  we  took  it  --  I  took  it  back  to  Magnavox. 

They  liked  it.  They  manufactured  it  and  it  has  been  in 
production  since  the  spring  or,  actually,  it  was  the  late 
winter,  I  believe,  the  February  time  frame  in  1978. 

Q  ,1  will  have  marked  as  Defendants*  Exhibit  15,  an 
Odyssey  2  game  cartridge  for  Take  the  Money  and  Run. 

I  hand  you  Defendants'  Exhibit  15,  Mr.  Averett. 

Is  that  your  cartridge  for  playing  the  game  Take  the  Money 
and  Run? 

A  Yes,  it  is. 

q  Can  you  place  it  in  the  Odyssey  2  console  and  show 

|  just  how  it  works  and  what  display  it  gives,  please. 

MR.  VITTUM:  Your  Honor,  I  think  at  this  point  I 
would  like  to  raise  an  objection.  It  is  the  same 
objection  that  was  made  during  the  examination 

THE  COURT:  What  is  the  purpose  of  this?  This 
is  an  entirely  different  game.  What  is  the  relevancy 
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oC  that  game  to  these  two  that  we  are  looking  at? 

MR.  ANDERSON:  Your  Honor,  it  has  at  least  two 
significant  points  of  relevancy.  One,  it  shows 
Mr.  Averett1 s  skill  and  background  and  what  he  did  in 
1978  long  before  Pac-Man. 

Second,  it  shows  that  these  concepts,  the 
ideas  that  are  all  available  to  everyone,  were  known, 
were  being  used,  and  that  is  very  important  on  this 
question  of  the  scope  of  the  copyright. 

THE  COURT:  All  right.  The  objection  will  be 
overruled.  Go  ahead. 

MR.  ANDERSON  2  Your  Honor,  I  don't  know  if  you  had 
a  chance  to  look  at  the  game.  * 

THE  COURT:  I  can  see  it  from  here. 

BY  MR.  ANDERSON: 

Q  To  go  back  to  the  select  -- 

MR.  VITTUM:-  Excuse  me,  your  Honor.  May  we  step 

< 

up  and  watch  the  game? 

THE  COURT:  Surely. 

BY  MR.  ANDERSON: 

q  Now  you  have  placed  the  cartridge  in  the  Odyssey 
console,  is  that  correct,  Mr.  Averett? 

A  Yes,  that  is  correct. 

q  And  in  the  Odyssey  system,  when  you  place  the 

cartridge  in  the  console,  can  you  explain  just  what  happens? 
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A  Well,  you  enqage  --  when  you  place  the  cartridge  in, 
you  engage  T  and  it  engages  the  program.  Now  the  cartridge 
is  really  the  keyboard  looking  for  the  consumer's  input  to 
what  he  is  going  to  play  and  how  he  is  going  to  play  it. 

Q  Now  displayed  on  the  screen  are  the  words,  "Select 
game"  in  multiple  colors.  Can  you  explain  what  the  colors 
are,  what  t'he  significance  of  that  is  in  the  Odyssey  system? 

A  Well,  one  of  the  significances  is,  in  the  Odyssey 

system  we  only  have  seven  colors  to  work  with.  One  of  the 
purposes  of  using  it  in  this  format  is  to  adjust  your  set 
so  you  are  sure  you  have  the  correct  color  combination  and 

the  right  hue  on  each  color. 

This  is  a  grecn-ye llow-bkue-purple ,  cyano-white 
and  then  the  black  background  and  that  is  basically  what  we 

have  to  work  with. 

Q  And  the  G  is  red? 

A  Yes,  red. 

O  So  there  are  seven  colors  and  the  black  background. 


Is  that  true  in  all  the  Odyssey  programming  that  you  have  done? 
A  Yes.  It  is  a  function  of  the  console. 

)  All  right.  Then  if  you  will  --  is  that  true  in 

K.  C.  Munchkin  as  well* 

A  Oh,  yes. 

O  There  are  just  seven  colors  available? 


A 


Yes  . 
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Q  Would  you  go  ahead  and  just  briefly  describe  and 
show  the  game,  Take  the  Money  and  Run, that  you  came  out  with 


in  1978. 

% 

A  As  I  said,  this  is  a  maze  chase  and  be-chased  game 
in  certain  situations.  The  player  controls  the  little  guys 
on  the  side,  the  animated  little  men  on  the  side,  the  blue 
and  green  large  characters.  Their  purpose  in  this  game  is 
to  run  down  through  the  grid,  these  fellows  under  a  positive 
condition  which  came  up  here  (indicating) . 

Now  this  is  a  negative  condition  in  this  situation. 
The  computer  controlled  players  will  chase  down  the  players 
and  so  the  objective  is  to  try  to  stay  away  and  avoid  them  as 

long  as  possible.  * 

When  you  are  caught,  the  number  of  points  that  are 

left  in  there  are  subtracted  from  the  total.  That  one  is 
about  to  be  caught.  X  am  out  of  play  right  now.  This  fellow 


got  out  of  the  play  then. 

It  is  a  chase  and  be- chased  and  then  it  is  a  function 
of  how  long  you  have  avoided  or  how  quickly  you  have  captured 
the  computer  controlled  people  as  to  how  many  points  you  get. 

MR.  ANDERSON i  Thank  you. 

THE  COURT:  Let  me  ask  a  question.  Is  what  is 


being  shown  on  that  screen  called  the  maze? 

THE  WITNESS:  Yes. 

THE  COURT:  That  is  what  is  called  the  maze? 
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a-HE  WITNESS:  This  is  what  I  guess  —  what  I  would 
always  call  the  maze. 

THE  COURT:  And  that  seems  to  be  common  in  all  of 

■% 

these  video  games.  All  these  video  games  have  this 
characteristic  of  the  maze  or  something  like  a  maze? 

THE  WITNESS:  Not  necessarily.  Any  maze  game  does 
but  you  can  have  very  good  games. 

THE  COURT:  Take  the  ones  we  have  here.  Let  us 
limit  ourselves  --  I  am  only  interested  in  Pac-Man  and 
K.  C.  Munchkin  and  games  like  those  two.  They  all  have 
the  common  characteristics  of  a  maze? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  All  right.  That  is  what  I  wanted  to 
know.  All  right.  Let  us  go  ahead. 

MR.  ANDERSON:  Your  Honor,  I  have  the  official 

rules  for  Take  the  Money  and  Run  which  I  will  mark  a3 

* 

Defendants'  Exhibit  1G  and  hand  it  up  to  the  Court. 

THE  COURT:  All  right. 

MR.  ANDERSON:  Which  does,  I  think,  refer  to  and 

show  the  maze • 

THE  COURT:  All  right.  Anything  else  from  this 

witness  at  that  position? 

MR.  ANDERSON:  Thank  you,  your  Honor.  Thank  you, 

Mr.  Averett. 

THE  COURT:  You  may  resume  the  stand. 
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BY  MR.  ANDERSON: 

Q  Mr.  Averett,  how  did  you  first  learn  of  the  game, 
the  arcade  game,  called  Pac-Man? 

A  Mike  Allory  returned  from  a  trip  -- 

Q  That  is  Mike  Staup? 

A  Mike  Staup,  yes. 

Q  S-t-a-u-p? 

A  S-t-a-u-p  and  as  normal,  when  we  are  in  a  layover 
situation  in  an  airport,  we  go  down  the  arcades  and  look  to 
see  what  new  ideas,  new  concepts  are  available  and  how  they 
are  being  received  by  the  public. 

In  our  opinion  --  at  least  in  my  opinion,  the  games 
industry  is  a  lot  like  movies  or  a  •lot  like  records.  It  has 
trends,  it  has  drifts  of  ideas  where  one  type  of  game  will 
be  very  popular  and  then  it  will  wane  and  another  type  of  game 
will  come  in  and  it  will  be  popular.  And  so  we  were  looking 
to  see  what  the  drift  was. 


18 


19 

20 


I 


Q 

A 

guess  . 
Q 

A 

Q 


At  that  point  in  time  we  saw  Pac-Man. 

When  was  that,  approximately? 

That  was  in  February  of  last  year,  1930  —  no,  1981, 

February  of  1931? 

Yes  . 

And  tell  me  what  you  and  Mike  Staup  said  or  did  at 


that  time? 


What  was  your  reaction? 
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A  Well  as  I  recall,  my  reaction  was  that  somebody 
finally  picked  up  on  the  concept  of  Take  the  Money  and  Run. 

I  wasn't  too  impressed  with  Pac-Man,  to  show  some  of  my 

% 

ignorance.  I  didn't  perceive  that  the  incremental  scoring 
was  that  significant  of  a  concept  at  that  time  and  that's 
what  I  really  see  is  Pac-Man's  real  contribution  here,  whereas, 
in  Take  the' Money  and  Run,  you  get  points  for  achieving  an 
objective.  It  is  not  a  concrete  objective  like  eating  a  dot 
which  Pac-Man  did  bring  and,  it  brought  it  in  a  non-violent 
way  which  was  something  new,  too. 

While  there  is  no  violence  here,  the  other  games 
that  had  become  extremely  popular  in  the  video  game  business, 
induced  shooting  and  blowing  up,  explosions,  a  lot  of  action  , 
a  lot  of  violence. 

I  q  What  happened  next,  as  far  as  you  and  Mr.  Staup  were 

concerned  and  a  game  like  Pac-Man? 

A  Well,  I  was*  working  on  another  game  at  the  time  and 
as  we  always  do,  we  just,  you  know,  look  around,  see  what 
1  is  going  on  until  X  am  finished  with  a  particular  project. 

At  that  point  in  time,  we  had  to  make  a  decision 
on  what  direction  he  wants  me  to  go  in  next.  So  we  really 
did  nothing  except  kind  of  talk  about  it.  I  kind  of  put  it 
in  the  back  of  my  head  and  looked  at  it  in  terms  of  what 


could  be  done  to  make  it  a  good  game. 

Again,  it  became  a  very  popular  game  on  its  own 
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merits  but  I  didn't  perceive  that.  The  only  one  I  would  say 
really  liked  it  was  Mike's  wife  who  was  quite  strongly  opinion¬ 
ated  that  it  was  a  quite  good  game. 

Q  Why  did  she  like  it,  do  you  know? 

A  Well,  in  my  opinion,  because  it  is  very  competitive, 

and  yet,  it  is  non-violent  and  has  incremental  scoring. 

Q  Then  what  did  you  do  next?  Did  there  come  a  time 
when  you  decided  to  work  on  a  new  maze  chase  game? 

A  Yes.  We  finished  up  --  I  finished  up,  my  wife  and 
I  finished  up  the  game  we  were  working  on  and  we  sat  with 
Mike.  The  group  at  Magnavox  decides  where  we  are  going  next 
on  a  game,  and  decided  that  we  wanted  to  do  a  maze  chase  game, 
that  that  was  becoming  a  very  popular  concept  in  the  industry. 

And  it  was  also  a  good  mix  with  our  product  life. 

I  didn't  want  to  do  Pac-Man.  ‘  Mike  very  strongly 
wanted  to  do  Pac-Man,  from  a  marketing  point  of  view,  because 
if  you  can  get  the  trademark  of  a  name,  you  can  make  a  lot 
of  ground,  from  an  advertising  point  of  view  and  from  popularity, 

from  riding  on  the  coattails,  of  course. 

From  my  personal  point  of  view,  I  didn't  want  to  do 

it  because  it  didn't  give  any  room  for  creativity. 


•t  no  credit  for  creating  any  new  concepts  or 


you  factually  g® 
tl  any  new  ideas. 

And  so  I  presented  several  ideas  to  Mike  on  how  1 


I 


chase  game  that  was  significantly  Otter  than 


could  do  a  maze 
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the  Pac-Man.  He  didn't  like  them  at  the  time,  I  remember 

saying,  "Trust  me,"  and  he  said,  "Well,  let  me  see  if  I  can 
get  Pac-Man.” 


Q  About  when  was  this? 

A  This  was  approximately  May  of  1981.  I  was  pretty 

confident  that  he  couldn't  get  it,  indicentally ,  because  I 

felt  by  the  time  he  would  have  got  it,  I  would  have  been 
► 

far  enough  into  the  game  to  show  him  the  concepts  I  had  in 
mind  and  could  have  convinced  him  that  they  were  better  and 
I  was  pretty  sure  that  he  couldn't  get  it  away  from  Atari 
because  of  relative  market  size,  he  hadn't  stood  a  chance 
on  getting  an  name. 

Q  Did  you  ever  play  Pac-Man? 


A  Yes. 

When  did  you  first  play  Pac-Man,  as  best  you  can 

recall? 

I  A  When  we  were  making  a  decision  on  whether  to  go 

with  it  or  not  we  went  out  to  the  arcade  and  the  best  I 

recall,  I  played  it  no  more  than  twice. 

q  That  was  two  quarters? 

A  That  was  a  two-quarter  and  that  probably  totals 

for  me  about  three  to  five  minutes  of  playing.  I  am  not 
„„  good  .t  playing.  And  I  wonld  say  I  vatcnd  for  W«1 

II  mately  five  minutes,  also. 

q  Have  you  played  the  game  Pac-Man,  the  arcade  game. 
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since  that  time? 

A  I  really  haven't  even  thought  about  it  until 
this  legal  situation  came  up  and  in  your  office  and  in  the 
arcades,  I  became  updated  on  the  differences  of  it  and  I 
played  it  more  than  I  ever  played  it  before. 

Q  That  is  since  November  18th,  when  this  lawsuit  was 
filed? 

A  Yes . 

Q  Can  you  explain  what  you  did  in  developing  your 
new  game  and  what  features  you  provided? 

A  Well,  there  are  several  things  that  have  become 
obvious  to  me  as  a  designer  that  the  consumer  wants  to  see 
in  a  game 

One  of  them  —  and  I  judge  that  from  the  popularity 


of  games  that  have  these  concepts,  you  know  -  one  of  them 
is  a  lot  of  movement  on  the  screen.  And  I  felt  like  we  needed 

a  good  game  that  had  a  lot  going  on. 

It  also  needs  to  have  incremental  scoring.  A 

combination  of  tha  too  is  usually  moat  .ucct.sful  and  .o  if 

yon  can  Hava  small  —  if  =*»  *  P°lnt  ”lth  *  lot 

of  action  going  on  easily  and  than  h.v.  that  point  b.co.a 

progtas.iv.ly  harder  to  gat.  it  Kind  of  hoot.  th.  oonsam.r  - 
h.  is  always  trying  to  gat  that  n.xt  point  avan  though  it 

is  a  little  harder. 

And  thus  came  up  the  concept  of  the  moving  dots. 


I 


It  is  kind  of  like  the  carrot  on  the  stick,  if  you  use 

analogy.  i  ae  first  bite  is  very  easy  and  you  say,  "This 
is  simple .  M  And  then  you  scoop  the  carrot  out  a  little  bit 
and  tue  second  bite  is  kind  of  easy  and  by  the  time  you  get 
to  the  last  bite  of  that  last  moving  dot,  it  is  quite  diffi¬ 
cult  to  catch.  In  fact,  it  is  moving  as  fast  as  you  are  so 
you  can  no  linger  what  I  cali;  play  the  object.  You  have  got 
to  play  the  grid.  That  is  not  true  of  the  first  part  of  the 
dots.  They  are  moving  much  slower  than  the  player-controlled 
character  of  K.  C.  Munchkin.  It  was  very  easy  to  get  those. 

Q  Now  can  you  explain  a  little  more  what  you  mean  by 
play  the  object  and  play  the  grid  and  maybe  I  will  interrupt 
you  and  change  the  cartridge  and  put  the  K.  C.  Munchkin  cart- 
ridge  in  the  Odyssey  console  and  have  the  K.  C.  Munchkin  cart¬ 
ridge  marked  as  Defendants*  Exhibit  17.* 

THE  COURT:  That  is  Exhibit  17? 

MR.  ANDERSON:  Yes,  your  Honor,  Defendants*  Exhibit 
I  17.  Let  'me  get  the  label  on  Exhibit  17. 

BY  MR.  ANDERSON: 


q  I  hand  you  Defendants*  Exhibit  17, 

cartridge  Mr.  Averett.  Will  you  demonstrate 
and  how  it  is  played  for  the  Court,  please. 

A  What  1  am  talking  about  when  I  say, 
as  opposed  to  the  object,  if  you  are  moving, 
controlled  object  is  moving  slower  or  faster 


the  K.  C.  Munchkin 
the  cartridge 

"Play  the  grid," 
if  the  player- 
than  an  object 
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you  are  running  down,  all  you  have  to  do  is  run  it  down. 

You  don't  have  to  worry  about  where  it  is  going,  like  I  can 
catch  that  dot.  I  never  had  to  concern  myself  about  whether 
it  is  going  to  zip  through.  'So  I  wasn't  having  to  play  the 
I  grid.  I  was  just  having  to  run  the  object  down. 

Q  That  is  because  the  Munchkin  is  moving  faster  than 
!i  the  dot  is? 

* 

A  Yes,  that's  correct.  Now  in  the  case  of  the  rela¬ 
tionship  between  K.  C.  Munchkin  and  the  launchers,  just  the 
i  opposite  is  true.  They  are  moving  at  exactly  the  same  speed 
all  the  time  and  so  you  have  to  play  the  grid.  So  if  I  want 
j  to  avoid  it,  I  can  avoid  it  by  running  a  straight  line  but 
5  it  will  catch  me  on  the  curves. 

k  What  I  can  do  is  play  the  grid.  If  I  can  run  down 

16  here  and  run  through  here  and  effectively  fake  it  off  through 
■  i  the  grid,  that  is  the  objective  and  you  can  avoid  or  try  to 

17  catch  an  object  when  you  are  playing  the  grid,  in  my  termino- 

„  logy.  I  goes.  1  ■»  trying  to  .e,  1=  »>■«  Y°“  *rs 

I  I  .  „»»  grid  gome  -  I  “  »«  “*  .•*“  »—  “ 


COURT:  The  court  reporter  is  having 

Mr.  Grice,  is  it  possible  to  get  that 


microphone  and  disconnect  it  from  the  podium?  Does  it 
reach  over  there? 

the  clerk:  It  reaches  a  certain  distance,  your 

Hono t . 


THE  WITNESS:  I  can  speak  louder. 

iHE  COURT:  Why  don't  you  use  that  microphone  and 
go  ahead.  Just  use  the  microphone.  Speak  into  the 
microphone . 

BY  THE  WITNESS: 

That,  in  my  opinion,  is  a  very  important  idea  behind 
this  game  in  that  it  is  no  longer  —  the  purpose  of  the  dots 
is  no  longer  to  give  incremental  scoring  here,  but  the 
purpose  is  to  provide  action  on  the  screen  and  to  change  the 
play. 

The  other  real  important  fact  here  is  that  since 
the  dots  are  moving,  if  you  have  a  lapse  of  concentration  of 
only  a  half,,  a  second  or  less,  the  whble  playfield  changes. 

You  can't  say,  “What"  and  then  look  back  and  play  the  same 

game . 

So,  it  is  always  constantly  changing.  So,  if  you 
are  able  to  keep  your  concentration  honed  in,  you  can  count 
on  the  dots  being  pretty  much  in  the  same  area  but  you  can't 
count  on  the  munchers  being  in  the  same  area.  They  are  a 
function  of  your  position,  not  a  function  of  time. 

The  other  real  important  concept  here  is  the 
moving  grid.  I  don't  think  anybody  has  used  a  moving  ynd 

in  any  of  the  grids  X  am  aware  of,  like  this. 

At  fir  ance  you  might  say  well,  it  is  just 

cute  and  ornamental  but  it  is  really  not 


some  thing 


It  has 
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two  very  important  purposes.  One,  you  can  hide  in  here  and 
if  I  could  I  am  not  sure  I  could  do  it  --  and  avoid  the 
move  up  here  --  oops,  I  didn't  do  it  that  time.  I  will  give 
it  one  more  shot.  There  we  go. 

Now  in  certain  situations,  you  can  get  in  there  and 
avoid  --  so,  it  is  a  new  way  of  playing  the  grid  that  is  a 
more  dynamic'  way. 

And  it  also  has  a  big  effect  on  how  soon  the, munchers 
are  regenerated.  I  think  it  is  bad  when  anytime  they  are  in 
any  part  of  a  playfield,  you  can  always  count  on  something 
happening  in  a  given  period  of  time  because  then  it  becomes) 
you  can  figure  it  out.  If  you  can  make  it  random  where  you 
30n  *  know,,  if  you  bite  something  o*  catch  something,  how  soon 
it  is  going  to  come  back  at  you,  it  makes  the  game  much  more 
challenging  if  you  can’t  figure  it  out."  That  is  the  case  here. 
These  guys  do  not  come  back  when  they  are  munched  and  just 
go  back  in  here  (indicating).  We  have  to  kind  of  search 

around  trying  to  catch  this  little  oaf. 

Now,  to  make  the  point  even  more  specific  for  the 

con„„».r  I  h.ve  a  special  *.»<>••  =»<’»*"*  »»«  *°“ia 

use  the  cup  to  »e,.e»t  off  the  ,*«.  1"  other  word..  ,ou 

,t  in  this  section  of  the  grid  her.  without  utiiirin. 


can 


this  cup  to  maneuver  into 


it.  It  will  run  down  here  and  run 


|  II  out  (indicating).  Of  course  this  cnanges  the  game  entirely 

compared  with  the  cup  in  here.  I  have  got  to  try  to  get  out 


before  he  catches  me. 


There  is  a  line  missing  here.  Now  I  run  in.  I 
have  to  clean  the  dots  up  here  real  quickly  and  try  to  get  here, 
right  on  in  there  (indicating)  okay. 

So,  you  see  it  is  a  very  important  play  point  that 
is  specifically  brought  out  by  a  grid  that  you  have  to  use  it 
so  the  consumer  will  realize,  hey,  it  is  not  ornamental,  it 
is  very  functional.  Let  me  see.  Of  course,  there  is  a  tre¬ 
mendous  variety  of  grids  in  this. 

Q  Will  you  describe  the  various  grids  and  grid  combina¬ 
tions  for  us,  Mr.  Averett? 

A  Possibly  the  best  way  to  do  that  is  in  the  program¬ 
ming  mode.  ,  There  is  a  programming  mode  that  will  allow  me 

to  select  any  of  the  four  grids  here. 

I  can  select  Grid  1  which  is  this  one.  I  can  start 

at  zero.  This  is  Grid  1.  I  can  select  the  2.  I  can  play 

any  of  these  grids  if  I  choose  to  do  so. 

THE  COURT:  Is  the  grid  synonymous  with  the  word 

!  maze? 

I  THE  WITNESS :  Yes • 

THE  COURT:  Go  ahead. 

BY  THE  WITNESS: 


,,  Or  3,  H  the  on.  we  were  ju»t  looking  or  or 

.  reodo.  Oh.  wh.ro  everythin,  ohenge.-  °»” 

playing  fro.  there.  You  can  aleo  tat.  in  or  re.ov.  or  pi... 
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in  any  of  these  grids  segments  by  use  of  the  keyboard  here 
and  the  programming  mode  which  is  what  I  am  in  now. 

There  is  always  a  section  of  grids  that  are  invisible 
when  you  are  moving  so  you  can  catch  the  consumer's  concentra¬ 
tion  even  more.  So#  to  see  where  he  is  going,  he  has  to  stop 
and  put  himself  in  jeopardy  before  he  can  continue  to  play. 

He  has  forgotten  where  the  openings  are  and  how  the  grid  is 
oriented . 

Now  this  is  particularly  important  in  a  game  like 
this  where  you  are  trying  to  play  the  grid  and  not  play  the 
objects.  If  the  objects  were  moving  slower,  then  it  would 
be  very  possible  to  just  run  them  down.  But  when  you  are 
having  to  play  the  grid  that  invisible  part  makes  it  more 

difficult . 

There  is  a  cadence  to  this  on  here  too.  Let  me 
turn  up  the  sound  here  a  little  bit.  I  can't  play  that  one, 
it  is  too  hard  for  roe. 

There  is  a  cadence  that  you  get  in  the  K.  C.  Munchkin 
here.  It  is  similar  to  a  drumbeat.  That's  not  it.  That's  it. 


And  that  cadence  is  a  function  of  your  score  and  a  function 
of  the  screen  and  the  purpose  of  that  is,  it  is  really 


VI  in  video  games,  in  my  opinion,  because  it  is  the  heartbeat, 

it  is  m.  music  with  a  rhythm.  So,  it  is  the  rhythm  of  the 


game  which  either  gets  your  heart  going  or  gets  you  in  tune 
with  the  game.  If  it  is  not  the  correct  rhythm  for  the  play 
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of  the  game,  it  is  like  a  song  with  the  wrong  beat. 

The  other,  the  remaining  significant  thing  is  I 
feel  it  is  very  important  in  all  my  games  to  personalize  as 
much  as  possible  the  object  that  the  player  controls  so  that 
the  player  relates  to  an  object. 

Consequently,  we  made  K.  C.  Munchkin  just  as  cute 
as  a  bug's  ehr  and  haven't  worried  too  much  about  these  guys. 
They  are  kind  of  malicious  looking.  But,  there  was  no  real 
extent  or  attempt  made  to  give  them  smiles  or  anything  like 
that.  K.  C.,  he  smiles  and  he  grins.  When  he  clears  the 
screen  he  actually  grins.  I  don't  know  how  you  clear  a 
screen  under  these  conditions. 

$4  is  very  animated.  The^purpose  would  be  that 
the  consumer  would  say,  "I  am  this  creature  here.  I  am  K.  C. 
Munchkin  running  around."  You  get  that  rapport  built  up. 

And  those  are  the  ideas  X  was  trying  to  get  across  in  K.  C. 
Munchkin . 

< 

q  Can  you  clear  up  the  dots  to  show  the  speeaup  of 

the  dots  during  the  play  of  one  frame  or  is  that  asking  too 


much? 

A  we  will  see.  Now  watch  that  last  dot.  Now  he  is 

novio*  at  the  «.me  a"a  he  is  *  lot  *”*rt*r‘  1 

WU  ret  hit.  down.  That  *.  C.  ,«i..  «h.  *.<*.  alt  »«i«. 

and  the  cadence  and  the  thyth.  cf  the  whole  9*™  »a*  «»“ 

considerably . 


picked  up 
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Q  And  those  dots  can  go  anywhere  on  the  screen,  is 
that  correct,  Mr.  Averett? 

A  Yes,  they  can. 

% 

Q  Without  limit? 

A  Yes.  That  is  pretty  much  the  ideas  I  was  trying 
to  get  across  and  I  felt  I  did  get  across  in  K.  C.  Munchkin. 

Q  Now  in  adjusting  the  whole  TV  set,  who  controls 
the  colors  that  appear  on  the  screen? 

A  The  consumer. 

Q  In  playing  any  Odyssey  game,  such  as  K.  C.  Munchkin, 
how  does  he  adjust  the  colors  so  that  he  knows  they  are 
properly  adjusted? 

A  Well  there  should  be  an  instruction  book,  a  "select 

game"  with  the  correct  color  control. 

Q  You  use  that  opening  legend,  "select  game”  to  adjust 

the  color? 

A  Yes  . 

/ 

i  Will  you  just  briefly  demonstrate  how  you  can 

change  the  colors?  I  might  say  the  control  is  right  there 

underneath . 

A  Okay.  That  is  changed.  We  have  changed  yellow  to 

green,  and  red  to  orange.  You  can  just  about  skew  all  the 

major  ones.  The  color  is  even  better. 

q  And  when  it  is  properly  adjusted? 

A  Well,  when  it  is  properly  adjusted,  it  should 
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correspond  to  the  "select  game”  and  Magnavox  principle  on 

the  cartridge,  I  am  not  a  TV  person.  I  believe  that  is 
pretty  good. 


*  Going  back  to  the  K.  C.  Munchkin  maze,  if  you  will, 
one  of  the  games,  would  you  press  the  button  for  that? 


ad j  usted? 


Jow  what  color  is  the  maze  when  the  set  is  properly 


The  maze  should  be  purple.  The  munchers,  it  is  kind 


of  hard  to  tell  because  they  overlap  right  there.  I  bell 


leve 


they  are  red,  yellow  and  green, 

K.  C.  is  blue  and  when  the  super  munchie  is  eaten, 
they  turn  purple.  That  is  purple,  which  matches  the  blue 
background  .or  the  purple  background^ 

Q  Thank  you. 

In  the  K.  C.  Munchkin,  at  any  given  stage  of  play, 
at  any  given  time,  what  is  the  relative  speed  of  the  munchkin 

versus  the  three  munchers? 

< 

A  The  munchkins  and  —  or  the  Munchkin,  K.  C.,  and 


the  munchers  always 


have  the  same  relative  speed.  To  play 


(each  other,  you  always  play  the  grid. 
i  q  Then  the  munchers  never  run  at  a  speed  less  than 

I  the  munchkin  runs  in  moving. 

23 

I  A  NO. 

I  q  Now  you  have  studied  Pac-Man  at  some  length  in  the 

■  last  two  weeks  or  ten  days  you  have  indicated.  Hr.  Averett. 
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v-an  you  tell  me  in  your  experience  with  Pao-Man,  does  the 

Pac-Man  and  the  three  ghosts  travel  at  the  same  speed  at 
all  times? 

No,  they  don*t.  I  believe  they  travel  close  to 
che  same  speed  during  the  --  when  they  are  after  Pac-Man, 
a  ter  you  eat  what  they  call  their  power  pill,  I  believe, 
then  they  slow  down  to  what  I  would  say  is  about  half  speed. 


Q  What  difference  does  that  make  in  the  play  of 
Pac-Man  as  compared  to  what  ygu  have  just  described  with 
respect  to  K.  C.  Munchkin? 

A  Well,  it  means  you  play  their  dinky,  winky  and 
whatever  they  are  called  here.  You  try,  you  can  run  them 
down.  You  .don  '  t  have  to  worry  aboul  the  grid.  You  just 
look  at  the  shortest  path  to  where  they  are  and  go  for  them. 
But  are  they  going  to  be  there  and  you  are  going  to  be  able 

to  take  them  in  any  situation  — — 

q  jn  pac-Man,  from  your  experience,  do  the  dots 

< 

ever  move? 


A  Never.  I  have  never  seen  them  move. 
q  Now  with  respect  to  the  total  play  and  scoring  ol 

the  game,  what  constitutes  one  complete  scoring  series  or 
|  event  in  your  game,  K.  C.  Munchkin? 

!  A  Well,  when  K.  C.  is  caught,  that  is  the  end  of 

I  the  scoring  cycle.  He  is  caught  one  time  and  then  your 

maximum  score  then,  if  it  is  the  best  score,  is  transferred 
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over  to  the  left-hand  part  of  the  screen  to  become  the  best 
score  to  dafeand  you  are  allowed  to  print  in  your  name  or 
any  word  that  you  see  fit. 

Q  You  can  print  in  your  name  on  the  display? 

A  Yes,  you  can. 

Q  Is  it  possible  to  show  that  or  would  that  be 
difficult? 

A  No. 

Q  And  explain  what  you  are  doing,  please  while  you 
are  doing  it. 

A  I  probably  should  score  a  point  here.  No.  I  have 
got  nine  points.  If  this,  is  the  best  score  -- 
Q  T*hat  is  on  the  left? 

A  Yes  . 

Q  That  is  just  up  until  now? 

A  Yes,  up  until  now.  And  you  are  allowed  to  put  in 

your  name  with  a  question  mark.  By  the  way,  in  the  flashing 
sequence,  the  computer  is  asking  the  player  to  enter  your 
name,  that  you  have  the  best  score,  go  ahead  and  put  it  m. 
Okay.  I  will  put  it  in.  I  will  put  out  the  question  marks. 
It  will  remain  Here  and  continue  to  flash  every  time  somebody 
else  gets  beat  until  somebody  clears  or  better,  this  score 
and  then  the  guestion  marks  will  com.  back  up  again  and  tney 
will  flash  asking  the  player  to  reenter  the  new  champinn. 

to  reenter  his  name. 
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Q  Now  is  there  anything  at  all  like  that  as  far  as 
you  hnu’,.  i  in  Pac-Man,  from  your  experience? 

A  No,  I  don't  believe  there  is. 

^re  you  aware  of  what  is  known  in  the  aracade  game 
business  as  an  attract  mode? 

A  Yes  • 

Q  Will  you  please  explain  to  the  court  what  an 
attract  mode  is? 

A  Well,  in  an  arcade  setup,  you  have  an  abundance 
of  machines  and  you  are  trying  to  catch  the  players'  eyes 
as  they  go  around  with  quarters  in  their  pockets,  so  you 
are  trying  to  put  a  mode  up  there  that  will  entice  the  player 


to  play. 


And  does  Pac-Man  have  an  attract  mode? 


A  Oh,  yes 


Does  K •  C.  Munchkin  have  any  kind  of  attract  mode? 


q  At  what  point  had  you  — 

THE  COURT:  Before  you  leave  that,  isn't  it  true 
that  K.  C.  Munchkin  is  not  an  arcade  game  or  did  I  miss 

something? 

MR.  ANDERSON:  K.  C.  Munchkin  is  not. 

BY  MR.  ANDERSON: 

q  Well,  is  K.  C.  Munchkin  an  arcade  game? 

A  At  this  point,  K.  C.  Munchkin  is  not  an  arcade 
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game  but  it  is  bought  by  a  consumer  that  is  going  through 

a  otjre  looking  at  various  games  so  there  is  some  similarity, 
I  think. 

THE  COURT:  As  I  understand  it,  an  arcade  game  like 
Pac-Man  is  a  form  of  game  that  is  kept  in  what  is  called 
a  game  arcade.  You  see  them  in  airports.  You  see  them 
in  private  clubs.  I  think  the  Union  League  Club  has 
an  arcade.  Am  I  right  about  that? 

THE  WITNESS:  Yes,  your  Honor. 

THE  COURT:  While  the  home  video  game  is  intended 
for  the  consumer  who  purchases  it,  although  he  may, 
if  he  wants  to,  I  suppose,  can  assemble  a  number  of 
these  games  into  a  private  arc&de,  I  suppose. 

THE  WITNESS:  Well,  that  is  absolutely  true  but 
in  one  sense,  it  is  similar  in  concept,  though,  because 
instead  of  putting  a  quarter  down  you  put  $20  or  $30 

down . 

t 

THE  COURT:  I  understand. 

THE  WITNESS:  And  a  lot  of  stores  display  these 

games  in  an  active  mode. 

MR.  ANDERSON:  Your  Honor,  two  courts,  the  Interna¬ 

tional  Trade  Commission  and  another  court  have  held, 
as  I  understand  it,  that  the  copyright  on  Pac-Man  only 
covers  the  attract  mode  in  the  first  instunt 

MR.  VITTUM:  Your  Honor,  that  is  not  true. 
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1  HE  COURT:  Let  us  not  go  into  the  case  law.  Let 
us  not  argue.  Get  the  evidence  in  the  record.  Let  roe 
interrupt  to  tell  you  at  10:00  o'clock  you  are  going 
to  have  to  have  a  short  adjournment  because  I  have 
a  number  of  small  matters  that  are  going  to  come  in  at 
10:00.  Bear  that  in  mind. 

Let's  go  ahead. 

BY  MR.  ANDERSON: 

Q  At  what  point  had  you  developed  the  play  of  the 
game  to  the  point  that  you  just  described  for  Judge  Leighton, 


Mr.  Averett?  When  was  that  done? 

A  Well/  I  had  it  to  a  point  where  I  could  show  Mike 
Staup  and  the  people  at  Magnavox  that  I  felt  my  ideas  were 
superior  to  Pac-Man,  in  approximately  the  end  of  June,  the 
first  of  July  time  frame. 

q  1  would  like  to  show  you  the  copy  of  the  instruction 

book  for  K.  C.  Munchkin  which  is  Defendants'  Exhibit  3/ 

Mr.  Averett.  On  Wednesday  you  were  made  to  suffer  with  a 


copy •  I  wou 


Id  like  to  give  you  the  original  at  this  time. 
Averett,  can  you  explain  or  briefly  point  out 


Mr.  Averett,  can  you  expi.i..  r - 

where  in  the  instruction  manual  for  K.  C.  MunchKin  the 
characters  and  their  shape  are  shown,  just  for  the  record? 

ft  They  are  shown  throughout,  but  I  believe  there  is 

on.  Illustration  -  „y  p.—  ~  * 

..  „i„e.  It  .nous  th.  launchers .  There  should  he  a  better  .... 
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Oh,  It  is  Page  15.  1  sorry,  your  Honor#  It  showa  both  th# 

animation  of  the  munchers  and  K.  c. 


Q 

A 

Q 

A 

Q 

is  that 
A 

Q 

in  your 
point? 


And  K.  c.  Munchkin  is  the  little  guy  on  the  right? 
Oh,  yes. 

And  he  is  blue? 

Yes  . 

And  the  other  two  are  two  examples  of  the  munchers, 
correct? 

YEs  . 

Now  all  right.  Now  what  happened  next,  Mr.  Averett, 
development  of  K.  C.  Munchkin  after  you  reached  that 


A  Well ,  it  was  about  that  time  that  Magna /ox  found 
that  they  could  not  obtain  the  rights  to  Pac-Man  in  the 
consumer  area  and  so  I  got  the  green  light  to  go  ahead  and 
finish  the  game  that  I  was  working  on,  which  I  did  and  completed 
it  in  the  office  time  frame. 


q  And  any  time  during  the  course  of  your  development 

work,  did  you  ever  have  a  Pac-Man  arcade  game  in  your  posses¬ 
sion? 


A  No. 

Q  Did  you  ever  see  or  have  any  knowledge  of  what 

was  inside  of  the  yellow  box  that  is  a  Pac-Man  game? 

A  So. 

n  To  what  extent,  if  any,  did  you  use  Pac-Man  in  your 
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design  of  K.  c.  Munchkin? 


Well,  I  saw  Pac-Man  in  the  beginning,  of  course, 

and  outside  of  the  drift  of  the  consumer  saying  he  wanted  it 

% 

or  it  was  time  for  a  grid  maze  chase  game,  very  little  or  none 
at  all. 

My  idea  was  to  do  something  uniquely  different 
that  could  b&  recognized  as  something  that  was  different 
and  a  market  entity  into  itself. 

Q  Can  you  just  briefly  describe  the  scoring  in 
j  K.  C.  Munchkin? 

|  A  Well,  you  get  one  point  for  eating  one  little 

white  munchie.  You  get  three  points  for  eating  the  flashing 
multi-colored  munchies  and  you  get,*1!  believe  it  is  five 
I  points  for  the  first  muncher  that  you  eat  and  if  you  can 

I  catch  another  one  before  the  other  one  rejuvenates  itself, 

it  is  ten  points.  I  believe  it  is  15  or  20  points  on  the 

II  I  | 

|  other  ones. 


of  digits 


Scoring  is  really  more  of  a  function  of  the  number 
that  you  have  in  the  display  and  the  field  than  it 


is  of  anything  else. 

you  want  to  have  that  carrot,  you  know,  like  getting 
tact  to  «y  carrot ,  you  ....  to  «...  a  Uttl.  .ibbl.  Out  act 
too  „.u=h  bacause  it  you  r«»  it  uo  too  fa...  “• 

of  a  .cor.  too  Ut»,  M»  »»»  •«  •«  "*lw  "*  — “** 

throws  it  away. 
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Where  did  you  obtain  the  sounds  that  you  have  employe 


in  K.  C.  Munchkin? 


I  A  Strictly  a  creation  between  my  wife  and  myself. 

•w 

w  Is  there  any  relationship  between  those  sounds  and 
the  sounds  that  you  have  used  in  other  Odyssey  games? 

A  Yes.  There  is  a  sound  generator  within  Odyssey 
which  limits' itse  If  to  some  extent  to  the  sounds  you  can  do, 
but  it  also  provides,  you  know,  it  is  programmed,  where  you 
have  a  wide  variety  of  things  you  can  use. 

Q  From  your  experience  in  the  last  week  or  so  with 
Pac-Man,  is  there  any  relationship  that  you  are  aware  of 
between  Pac-Man' s  sounds  and  Odyssey  sounds? 

A  3>  don't  believe  anyone  would  ever  confuse,  if  they 
couldn't  see  the  screen  or  any  other  part  of  it,  the  sounds 
and  turn  around  and  say,  "Hey,  that  is  a  Pac-Man-sounding  game. 
I  don’t  think  that  would  ever  happen.  I  don't  think  tnere 

are  any  sounds  that  are  even  similar. 
f*8  Mr.  Averett,  where  did  the  name  of  your  game,  K.  C. 

■  Munchkin,  come  from? 

r  That  was  a  stroke  of  marketing  genius  from  Mika 

'81  Staup,  X  think,  the  President  of  Magnavox  or  -  let’s  see  - 

“  North  American  —  anyway,  the  group  down  there,  NAPA. 

^  <=  k  C  Makin  and  K.  C.  had  a  good  ring  to 

■  Anyway,  his  name  is  K.  C.  MaKin 

it,  K.  C.  Jones  was  running  around  for  awhile. 

And  then  Mike  said,  if  we  are  going  to  use 


Averett  -  direct 


92 


K.  C.  and  we  like  that, why  don't  we  use  K.  C.  Makin  or 

K.  C.  to  kind  of  cute  it  up  a  little  bit,  I 
Munchkin . " 


guess,  K.  C. 


>rs 


2  With  respect  to  the  other  symbols,  the  munchej 
anu.  the  munchies,  where  did  they  come  from? 

A  I  have  really  very  little  knowledge  of  that.  All 
of  the  work  after  the  software  is  completed  is  done  by 
other  people  but  it  was  not  created  by  me,  or  the  writing 
and  the  art  people. 

Q  Mr.  Averett,  you  were  sitting  here  on  Wednesday 
when  the  question  of  wraparound  came  about.  Have  you  ever 
used  wraparound  in  any  games  that  you  designed  before  K.  J. 
Munchkin? 


A  Oh ,  yes . 

Q  Can  you  name  one  or  more  of  those? 

A  Well,  I  think  one  of  the  first  ones  that  we  used 

it  on  was  Aliep  Invaders  Plus,  which  was  done  in  about  1979, 

I  believe,  in  production,  copyright. 

It  was  a  case  where  the  players  controlled  the 

object  and  which,  in  that  case,  was  a  space  ship  that  was 


able  to  wrap  around  the  aides. 

Wraparound  is  as  common  as  mazes  or  grids.  It 


is  part  of  the  features,  like  moving  across  the  screen 

|  except  instead  of  moving  across,  you  move  around. 

Q  Did  you  design  a  game  called  Invaders  from  Hyper 


0 
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Space? 


Q  Does  that  use  a  wraparound? 

A  Yes,  it  does. 

Q  I  will  have  marked  as  Exhibit  18  a  cartridge  labeled 
Invaders  from  Hyper  Space.  Is  that  a  cartridge  which  you 
designed,  Mr.  Averett? 

A  Yes  ,  i t  is . 

U  Can  you  place  that  in  the  Odyssey  2  cartridge  and 
explain  very  briefly  how  wraparound  enters  into  that  game. 

MR.  VITTUM:  Judge,  I  will  object  again.  It  seems 
to  me  we  are  getting,  far  afield.  There  is  no  showing 

there  ^Ls  any  maze  at  all  involved  in  this  matter.  We 

are  again,  it  seems  to  me  moving  far  afield  from  a 
comparison  and  similarities  of  the  two  games  that  are 

before  the  Court  now. 

THE  COURT:  What  is  the  -- 

MR.  ANDERSON:  Your  Honor,  once  again,  the  test 
I  is  not  similarities  in  a  copyright  infringement  case 

of  this  kind. 

MR.  VITTUM:  It  certainly  is,  your  Honor. 

THE  COURT:  Gentlemen,  please.  One  at  a  time. 

Let  Mr.  Anderson  finish. 


MR.  VITTUM:  Excuse  me 

THE  COURT:  Go  ahead. 


I 
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MR.  ANDERSON;  The  test  is  the  copyrightable 
material  and  similarity  of  the  copyrightable  material 
a**d  that  is  completely  different  from  the  game  because 
it  depends  on  the  difference  between  concept  and 
expression  or  implementation  or  audio-visual  display. 
Concept,  idea,  system,  cannot  be  protected.  That  is 
in  the  statute.  That  is  in  Section  102(b)  of  the 
statute. 

MR.  VITTUM;  May  I  be  heard  very  briefly,  your 
Honor? 

THE  COURT:  Yes. 

MR.  VITTUM:  The  difference  between  idea  or  concept 

and  expression  of  that  idea  is"  basic  to  copyright  law. 

It  is  true  in  the  context  of  motion  pictures,  it  is 

i_n  audio-visual  games  such  as  these  games.  It  is 
no  different  there  and  the  issue  in  all  of  these 
cases  is  substantial  similarity  of  the  audio-visual  work. 

THE  COURT:  All  right.  Let  us  finish  asking 
questions  of  witnesses.  I  will  hear  you  afterwards  on 
what  is  the  test  and  the  other  principles  of  law. 

Let  us  proceed  now. 

MR.  ANDERSON:  Thank  you,  your  Honor. 

MR.  ANDERSON: 

q  Will  you  proceed,  Mr.  Averett? 

A  In  this  case,  the  player  shifts  are  these  risjht 
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i  here,  the  little  gizmos  that  I  am  shooting  here.  These 


are  computer  controlled. 


Again,  I  have  a  chase  and  be-chased 


game 


If  you  continue  to  push  to  the  right  here  —  that 


wipes  out. 


If  I  continue  to  push  to  the  right,  of  course  the 
will  .reappear  on  this  side  and  it  will  speed  back 
across  and  disappear  from  this  side  and  reappear  on  this 
side  (indicating)  and,  of  course,  going  the  other  way  the 


same  way. 


MR.  ANDERSON:  Thank  you. 

THE  COURT:  All  right. 

MR.  ANDERSON:  I  will  have  the  reporter  mark  -- 


14  BY  MR.  ANDERSON: 


■  Subchase? 


Mr.  Averett,  did  you  also  design  a  game  called 


No,  I  did  nbt. 

/* 

Are  you  familiar  with  Subchase? 

Reasonably,  but  not  intimately,  no. 

Is  that  one  of  the  Odyssey  2  games? 

Yes,  it  is. 

Does  it  have  wraparound? 

I  telieve  does,  yes. 

MR.  VITTUM:  The  same  objection,  your  Honor. 

THE  COURT:  That  objection  will  be  overruled. 
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I  MR.  ANDERSON:  I  will  have  the  reporter  mark  as 

I  Defendants'  Exhibit  19  the  Odyssey  2  cartridge  for 
Subchase  . 

■w 

BY  MR.  ANDERSON: 

Q  Mr.  Averett,  will  you  please  demonstrate  briefly 

how  Subchase  operates  and  whether  or  not  it  does  have 
> 

wraparound? 

A  Well,  Subchase  as  you  can  see,  where  the  computer 
I  believe  in  this  mode  the  airplane  is  dropping  bombs  on  the 
ship  down  here.  This  is  a  standard  game  that  came  up  about 
three  years  ago.  It  enters  this  side  of  the  field  and  exits 
this  side  of  the  field  and  enters  this  side  (indicating). 

A15  I  say,  wraparound  has  been  common  in  numerous 
games.  It  is  nothing  really  special. 

Q  Were  Subchase  and  Invaders  from  Hyper  Space  both 

■  games  introduced  in  Odyssey  prior  to  1980? 

17 

■  A  Oh,  yes . 

^  ANDERSON:  Thank  you,  Mr.  Averett.  That  completes 

r  the  direct  examination,  your  Honor. 

*  THE  COURT:  All  right. 

I  MR.  ANDERSON:  I  am  prepared  to  begin  tl^e  cross, 

12 

|  your  Honor. 

I  THE  COURT:  We  have  a  little  more  -  a 

24 

;  I  than  ten  minutes.  Go  ahead. 

: 

MR.  VITTUM:  Thank  you. 


i 
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CROSS  EXAMINATION 


BY  MR.  VITTUM: 


Mr.  Averett ,  let  us  start  with  Take  the  Money  and 

■v 

Run.  I  trust  you  can  recall  the  game  well  enough  so  we  don’t 
have  to  put  the  cartridge  back  in.  X  would  like  to  ask  a 
couple  of  questions  about  what  that  game  involved. 

First  of  all.  Take  the  Money  and  Run  did  not 
involve  wraparound,  is  that  right? 

A  Ho,  it  did  not. 

Q  There  were  no  dots  on  that  field  within  the  maze 
that  was  shown  there? 

A  No,  there  were  not. 

Q  There  was  no  offensive,  defensive  turnaround  between 

the  characters  such  as  you  find  in  K.  C.  Munchkin,  is  that 
right? 

A  The  offensive,  defensive  turnaround  was  a  function 

of  timing  and  catching  something.  I  assume  there  was. 
q  There  is  no  power  capsule? 

A  No,  there  are  no  power  capsules. 

Q  !  believe  you  mentioned  in  the  scoring  for  Take 

the  Money  and  Run,  the  final  scoring  was  based  on  some 
subtraction  at  the  end  of  the  game,  is  that  right? 

I  *  Addition  or  subtraction,  depending  on  which  mode 

I  „„  in  whether  you  were  in  a  chase  mode  or  a  be-chased 

■  vou  were  in,  wnctuc*.  j 


mode  . 


There  is  no  similar  subtraction  final  computation 
in  K .  C.  Munchkin,  is  there? 

is  an  addition. v  It  is  not  a  subtraction,  no. 

I  would  like  to  review,  if  I  can,  the  sequence 

of  some  of  the  events  that  came  out  from  your  direct  testimony 

w*nd  u.  ~exxeve,  if  I  have  the  timing  right,  your  testimony  was 
► 

that  in  February  of  1981  you  and  Mr.  Staup,  passing  through 
an  airport  in  New  York,  saw  Pac-Man  in  an  arcade  at  that  time, 
is  that  right? 

A  It  was  in  Atlanta,  but,  yes,  that  is  correct. 

Q  In  Atlanta? 

A  Yes  . 

Q  And  you  saw  the  game  being  played  in  the  arcade 

there  although  you  didn't  play  it  yourself,  is  that  correct? 

A  That  is  correct. 

q  And  later  on,  during  the  spring  of  1981,  you. 
personally  did  play  the  game? 

A  Yes,  I  did. 

g  And  as  a  result  of  the  meeting  between  you  and 

Mr.  Staup,  you  proceeded  with  your  project  to  develop  the 
that  i.  now  known  as  K .  C.  Bnnohkin.  1.  that  right, 

A  That  is  correct. 

q  And  sort  of  simultaneously,  the  folks  from  North 

Amerioan  Phillip  war.  ond.rt.kin,  to  obtain  a  lien.,  to  th. 
Pac-Man  from  th.  copyright  owner,  Midway,  ia  that  tight? 
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That  is  correct. 

0  *“  S0"etlme  towards  th.  ,  b.a„. 

subl”ltt«d  your  game  to  North  American, 

is  that  right? 

A  Yes . 

And  by  that  time  it  had  been  found  out  that  you 

could  not  get  a  license  for  Pac-Man  because  Atari  had  the 
license,  is  that  right? 

r‘  That  is  also  correct,  yes. 

And  it  is  also  true  that  North  American  made  several 
suggestions  to  you  in  terms  of  some  further  changes  that  ought 
to  be  made  in  the  game  that  you  had  vini  tial  ly  submitted,  is 

-V? 

that  right? 

A  That  is  correct. 

Q  So  that  you  made  some  changes  in  the  facial  appearance 

or  character  of  your  munching  character,  is  that  right,  your 
K.  C.  Munchkin  character? 

A  Yes,  to  a  certain  extent,  yes. 

Q  And  you  changed  the  color.  The  color  was  originally 

yellow,  wasn't  it? 

*  Yes.  I  feel  yellow  is  a  more  personable  color 

than  blue.  X  would  have  liked  to  have  used  yellow. 

q  But  North  American  told  you  you  better  not  use 
yellow  because  that  is  the  same  color  as  the  Pac-Man,  isn't 
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that  right? 

A  That*s  correct. 

-  vou  also  cha„goa  y,.  colors  of  your  Buncher  I 

or  the  monster  characters,  didn't  you?  I 

•Ion  t  l  elieve  we  did.  we  changed  K.  c.,  because 
we  didn’t  want  any  confusion. 

Q  So  that  is  the  only  change,  is  that  right? 

A  I  believe  it  was,  yes.  *  *  4 

Q  And  with  that  sole  change,  designed  to  make  K.  c. 

Munchkin  more  different  in  your  view  than  Pao-Man,  the 
change  from  the  yellow  Pac-Man  character  to  the  blue  that 
shows  on  the  screen,  you  went  ahead  and  the  game  was  produced, 
is  that  your  testimony?  I 

A  Yes ,  it  is, 

Q  Now  I  believe  when  we  first  saw  the  K.  c.  Munchkin 
game  shown  on  the  screen  here  today,  it  was  a  purple  maze, 
is  that  correct? 

A  That's  correct. 

Q  And  I  believe  it  was  your  testimony  that  that  was 

the  color  of  the  maze  that  should  show  when  the  game  is 
played ,  is  that  correct? 

A  That  is  correct. 

Q  I  am  puzzled,  Mr.  Averett,  because,  let  me  show  you 

the  color  advertisement  that  appeared  in  Newsweek  Magazine 
earlier  this  month  as  Plaintiffs'  Exhibit  6  in  evidence 
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and  it  appears  very  much  to  „y  eyes  that  the  maze  that  is 
shown  is  blue,  is  that  correct? 

It  seems  bluish  purple  but  --  I  think  it  is  not 

% 

clearly  --  it  is  not  clearly  purple,  let  us  put  it  that  way 
Q  1 t  is  blue ,  isn’t  it,  sir? 

I  think  it  is  more  blue  than  purple  but  it  has 
purple  aspects. 


Q  That  same  bluish  color  is  the  one  that  appears  on 
the  large  point  of  purchase  materials  that  are  used  by 
North  American  Phillips  in  marketing  K .  C.  Munchkin,  isn't 
that  right? 


MR,  ANDERSON :  -I  object.  No  foundation  for  that, 
your  Ht>nor. 

MR.  VITTUM:  Well  your  Honor,  I  think  that  is  highly 
relevant  insofar  as  it  bears  on  the  -- 

THE  COURT:  Now,  now,  Mr.  Vittum,  let  me  first 
hear  Mr.  Anderson's  objection.  Will  you  state  your 
objections  so  I  can  hear  you? 

MR.  ANDERSON:  Your  Honor,  the  question  is  about 

some  point  of  sale  advertising.  There  is  no  foundation 
that  the  witness  has  seen  it  or  has  any  knowledge.  I 
think  there  should  be  a  foundation. 

MR.  VITTUM:  Well  certainly  if  the  witness  has 
not  seen  it,  that  is  the  answer  to  the  question. 

THE  COURT:  The  objection  is  overruled.  Just 
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proceed  now.  Go  ahead. 

MR.  VTTTUM:  i  am  sorry. 

BY  MR.  VITTUM: 

Q  Do  you  recall  the  question? 

A  I  really  couldn't  tell  you.  I  have  seen  it  but 
I  don't  recall  one  way  or  the  other  what  color  it  is. 

Q  Incidentally,  your  wife  has  played  the  Pac-Man 
game  at  various  times  during  the  project  in  which  she  helped 
you  design  the  K.  c.  Munchkin  game,  isn't  that  right? 

A  No.  Actually,  she  never  played  it. 

Q  But  she  did  see  it? 

A  No.  Actually,  she  never  saw  it. 

Q  would  like  to  direct  your  attention  to  a  series 

of  questions  concerning  the  various  characters  and  the  way 
they  appear  in  the  K.  C.  Munchkin  game  and  see  if  I  can  under¬ 
stand  what  your  testimony  is  concerning  these  basic  features. 

As  I  understand  it,  the  K.  C.  Munchkin  game  has 
a  central  gobbler-type  character  that  is  moving  under  the 
control  of  the  player  who  moves  around  a  maze  munching  dots 
and  scoring  points, is  that  correct? 

A  That  is  correct. 

Q  Now  in  K.  C.  Munchkin,  this  gobbler  character  has 
to  avoid  the  monster  characters  which  you  call  the  munchers, 

I  believe,  is  that  correct? 

A  That  is  correct. 
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0  A"d  “  thS  g°bbl"  character  does  „„t  .void  the 
monsters,  he  is,  r„  effect  capture  d  and  he  deflates  i„  sort 
Of  •  spangly  fora,  on  the  screen.  Is  that  correct! 

A  He  is  removed,  yes'. 

£  Now  K.  c.  Munchkin,  when  the  gobbler  munches  one 
of  the  special  dots,  you  have  a  condition  for  a  few  seconds 
in  which  the.  munchers  are  vulnerable  and  you  reverse,  if  you 
will,  the  situation  so  that  the  gobbler  character,  as  it  con¬ 
tacts  the  muncher,  it  can  destroy  the  muncher,  is  that  right? 

A  That  is  correct. 

Q  And  the  monster,  when  it  is  destroyed,  turns  into  a 
sort  of  a  silhouette  of  white  on  the  screen  and  that  returns 
to  the  central  corral  at  that  time,  “is  that  correct? 

A  Yes,  it  tries  to. 

Q  And  when  it  does  make  it  to  the  central  corral,  then 
it  regenerates  and  it  ultimately  comes  back  up  in  its  form, 
is  that  right? 

f 

A  That  is  correct. 

Q  And  after  a  short  period  of  time  when  you  have  the 

reversal  between  the  gobbler  character  and  the  monster 
character,  the  monster  characters  will  flash  blue  and  white 
on  the  screen  before  they  will  return  to  their  normal  color, 

is  that  right? 

A  I  believe  it  is  purple  and  white  but  I  would  have 


to  check  my  program  to  make  sure. 
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Q  BUt  in  3ny  case'  ^  flashes  a  signal  to  ,h 
that  they  are  re,  «  h®  Player 

urn ing  to  their  normal  condition. 

N°W'  in  k.  c.  Munc|*in,  you  score  polnts  fay 

munching  dots,  is  that  right? 

You  score  points  by  munching  dots  and  trying  to 
capture  the  munchers. 

^  1  lust  want  to  take  nn  .  , 

*  Up  the  scoring  functions  separ 

ately. 


So,  you  score  points  by  munching  dots? 

A  Correct, 

Q  When  you  munch  some  of  the  special  dots,  you  get 
multiple  points,  is  that  correct? 

A  Yes,  that's  corect. 

Q  You  also  get  bonus  points  or  multiple  points  when 
you  are  able  to  contact  one  of  the  monsters  when  it  is 
vulnerable,  is  that  right? 

A  Yes.  H- 

Q  And  if  you  are  lucky  enough  to  be  able  to  contact 
the  second  or  possibly  the  third  monster  during  a  single 
condition  of  vulnerability,  you  get  multiple  points  again, 
is  that  right? 

A  That  is  also  correct,  yes. 

Q  And  you  can  also,  while  you  are  operating  in  this 


maze,  as  you  control  your  gobbler  character,  you  can  pass  out 
one  side  on  the  wraparound  from  the  maze  and  in  the  other  side, 
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isn't  that  right? 

A  Yes. 

identally,  those  games  that  you  talked  about 

end  of  your  direct  testimony,  I  believe  Alien  Invader 

YPer  Space  and  Subchase,  those  were  not  maze  games, 
were  they? 


A  No',  they  were  not  maze  games. 

Q  In  K.  c.  Munchkin  you  can  switch  strategy  to  maneuver 
your  gobbler  character  to  a  position  where  it  is  located 
adjacent  to  special  dots  and  sort  of  wait  there  until  you  find 
one  of  the  munchers  coming  nearby  so  that  you  can  then  munch 
the  special  dot,  reverse  the  roles,  and  be  able  to  contact 
the  monster -character  and  destroy  him.  Isn't  that  good 
strategy? 

A  Well ,  you  have  to  be  careful,  though,  because  it  is 
moving  on  you  and  while  you  may  position  yourself  in  one  point 
of  time,  if  you  don't  have  the  fellow  pretty  close  to  you 
and  your  strategy  is  incorrect,  it  will  move  away  from  you  or 
move  into  you  and  you  will  get  it  at  the  wrong  time. 

Q  But  if  you  pay  attention  to  that,  it  is  good 
strategy,  isn't  it? 

A  It  is  good  strategy  to  eat  the  special  munchies  when 

you  are  close  to  them. 

THE  COURT:  Mr.  Vittum,  I  think  it  is  time  for  this 


10:00  o'clock  adjournment. 
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Mr.  VITTUM: 
to  finish  this. 
THE  COURT: 
BY  MR  .  VITTUM: 


1  just  have  one  more  question. 


Go  ahead. 


I  think 


inal  question,  Mr.  Averett  is,  with  respect  to 
all  of  these  features  that  we  have  described  and  you  have 
testified  to  .for  the  K.  C.  Munchkin  game,  it  is  a  fact,  is  it 
not,  that  each  and  every  one  of  these  features  that  you  have 
just  testified  about,  is  also  present  and  true  in  the  audio¬ 
visual  presentation  of  the  Pac-Man  game,  isn't  that  right? 

MR.  ANDERSON:  I  object.  The  question  was  audio 
or  visual  or  — 

MR-  VITTUM:  Audio-visual/  It  is  one  word  from  the 
statute . 

THE  COURT:  Did  you  hear  the  question? 

THE  WITNESS:  Yes,  I  heard  the  question.  I  would 

* 

really  like  to  — 

< 

MR.  ANDERSON:  Your  Honor  -- 

MR.  VITTUM:  I  will  take  it  point  by  point  after 

the  break,  your  Honor.  That  is  all  right. 

THE  COURT:  Now  before  we  do  break,  let  me  ask  you 

gentlemen  to  give  me  some  idea  how  much  more  time  this 
case  is  going  to  take  this  morning  for  me  to  finish 
hearing  or  today?  Give  me  some  idea  because  I  have  to 
parcel  time  to  different  cases.  Give  me  some  idea 
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how  much  wore  tune  this  is  going  to  require. 

MR.  ANDERSON:  Your  Honor,  we  have  two  more  witnesse 
Mr.  staup  who  I  would  think  would  take  half  an  hour  to 
Perhaps  45  minutes  and  Hr.  Giese  who  should  not  take 
wore  than  15  or  20  minutes. 

THE  COURT:  Mr.  Vittum? 

MR\  VITTUM:  Your  Honor,  I  just  have  a  few  more 
minutes  of  cross  for  this  witness.  I  don't  anticipate 
at  this  moment  having  an  additional  witness.  I  have  a 
couple  of  additional  documentary  items. 

THE  COURT:  I  just  want  to  get  some  idea. 

MR.  VITTUM:  Surely. 

THE  COURT:  Let  us  take  a  short  adjournment.  Get 
the  other  people  ready,  Mr.  Grice. 

(Thereupon  the  Court  gave  attention  to 
another  matter  on  the  call  after  which 
the  following  further  proceedings  were 

r 

had  herein . ) 

THE  COURT:  You  may  proceed. 

MR.  VITTUM:  I  will  segment  that  final  question  and 

try  to  make  it  a  little  more  simple. 

BY  MR.  VITTUM: 

o  Mr.  Averett,  in  the  Pac-Man  game  as  shown  in 

Plaintiffs'  Exhibit  16,  the  Pac-Man  has  a  gobbler  character 
that  moves  around  the  maze  munching  dots  and  scoring  points. 
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isn't  that  right? 

A  Yes.  That  is  correct. 

°  In  Pac_Man«  the  gobbler  character  has  to  avoid  the 
goblin  monsters  which  normally  deflate  the  gobbler  character 
as  they  contact  him  during  the  play,  isn't  that  right? 

A  It  will,  certainly,  yes. 

Q  And  in  the  Pac-Man  game  when  the  gobbler  character 
munches  one  of  the  special  dots,  you  have  a  period  of  time 
where  you  have  a  reversal  and  the  goblin  monsters  or  ghosts 
are  vulnerable  and  if  they  are  contacted  by  the  gobbler 
character,  they  will  be  destroyed,  isn't  that  right? 

A  Yes,  that's  correct. 

Q  An,d  then  you  have  a  white  ^silhouette  of  the  monsters 
that  have  been  returned  to  the  central  corral,  is  that  correct? 

A  No,  that  is  not  correct.  In  fact,  Pac-Man,  as  I 
recall,  has  a  pair  of  eyes  that  propagate  back  to  the  center 
of  the  screen. 

•  Y 

Q  Ok$y.  That  isy  the  eyes  of  what  previously  had  been 
a  monster,  is  that  right? 

A  Yes,  it  is. 

q  And  they  go  back  to  the  central  corral,  is  that 

right? 

A  Yes. 

And  they  are  regenerated  then,  is  that  right? 


A 


That  is  correct. 
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Q  And  in  the  Pac-Man  game 
the  gobbler  character  munch  dots. 


you  score  points  by  having 
is  that  right? 


A  Yes . 

Q  And  you  get 
dots  that  are  located 


multiple  points  for  munching  the 
in  the  corners,  is  that  right? 


special 


I  really  don't  know. 


And  you  get  bonus  points  for  having  the  gobbler 
munch  the  monster  characters  when  they  are  vulnerable,  isn't 


that  right? 

A  That's  correct. 

Q  And  you  get  multiple  bonus  points  if  you  are  success¬ 
ful  in  contacting  successive  ones  of  these  monsters  during  the 


period  of  time  --  a  single  period  of  time  when  they  are 
vulnerable,  isn't  that  right? 

A  Yes . 

Q  And  in  Pac-Man,  it  is  good  strategy  to  take  the 
gobbler  character  and  to  go  over  and  wait  near  one  of  the 
special  dots  until  the  monsters  approach  and  then  munch  the 
special  dot  and  contact  the  monster  character,  isn't  that 

right? 


A  Actually,  I  don't  think  so,  based  on  what  I  have 
read  in  the  trade,  how.  The  beat  .tr.tegy  i.  to  foUo.  a 
set  pattern  in  the  grid. 


that 


Q  But  you  understand  there  are  people  who  do  follow 

strategy  I  just  described  in  playing  the  Pac-Man  game? 
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A  ves,  I  would  say  there  are  people  that  would  stay 
next  to  a  dot  but  in  terms  of  the  real  strategy  behind  it. 


I  really  haven't  developed  one. 

°  1  am  sorrlr •  I  may  have  just  asked  you  but  I  will 

y°U  agdln*  Tn  tl»e  Pac-Man  you  move  the  goblin  character 
arounu  through  the  maze  and  you  can  move  it  through  the  tunnel 

wraparound  out  one  side  in  the  other  side  to  avoid  the  monsters 


or  gobblers ,  isn't  that  right? 
A  Yes,  that's  correct. 


Q  Now  what  I  have  just  described  in  relation  to  Pac-Man 
is  what  you  have  described  in  your  testimony  as  incremental 
scoring,  is  that  right? 

* 

MR.  ANDERSON:  I  object.  I  don't  know  what  he  means 
"what  you  have  just  described,"  your  Honor. 

MR.  VITTUM:  Let  me  rephrase  the  question. 

THE  COURT:  The  question  will  be  rephrased. 

BY  MR.  VITTUM: 

*  t  * 

q  Could  you  describe  what  you  meant  in  your  testimony 
when  you  indicated  that  incremental  scoring  was  an  important 
feature  of  the  Pac-Man  game  that  you  had  observed  when  you 

f irst  saw  it? 

A  okay.  Prior  to  the  several  very  successful  games 

that  have  come  on,  there  was  basic  scoring  where  when  you 
achieved  a  given  objective,  you  got  the  point  or  center  points. 

In  Pac-Man,  it  would  be  like  if  you  got  the  things  you  were 
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chasing,  you  got  the  monsters,  the  incremental  scoring  that 
referring  to  is  when  you  can  get  a  little  point  for 
doing  a  little  thing  like  if  you  would  get  a  little  point 
for  the  concept  of  catching  that  dot  immediately  and  that's 
a  new  concept  that  I  think  Pac-Man  brought. 

Q  And  I  believe  that  was  your  testimony,  your  testimony 
was  that  that  was  a  real  contribution  by  Pac-Man,  isn't  that 


right? 


It  was  the  first  grid  game  that  used  incremental 


scoring.  It  wasn’t  the  first  game,  of  course,  that  had 
incremental  scoring  but  it  was  the  first  one  that  placed  it 
in  a  chase  --  well,  I  take  that  back,  I  am  sorry.  Head-On, 
I  believe  had  it. 


Head-On  was  a  game  involving  cars,  was  it  not,  racing 


cars? 


A  It  was  a  chase  game.  It  was  a  chase  game. 

Q  In  ar>y  case,  Pac-Man  involves  this  incremental 

scoring  concept  which  you  described? 

A  Yes,  it  does. 

q  And  that  same  feature  is  found  in  the  K.  C.  Munchkin 

game  that  you  designed,  isn't  that  right? 

A  The  same  concept  is,  yes. 

q  Well,  it  is  not  only  the  same  concept,  though,  it  is 

the  same  way  that  concept  appears  in  the  audio-visual  sequence 
of  having  a  goblin  character  moving  around  the  maze,  munching 
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dots,  munching  special  h<-.4-o  j  , 

pecial  dots  and  also  capturing  monsters. 


isn't  that  right? 


No,  I  would  disagree  with  that.  I  think  the  movement 
the  dots  significantly  affects  anything  you  do  with  them. 

I  would  say  it  is  correct  to  say  that  the  concept  of  scoring 
a  point  when  you  finally  catch* is  the  same,  but,  in  terms  of 
the  way  they  interact  with  each  other  and  the  way  you  play  is 


entirely  different. 

BY  MR.  VITTUM: 


Q  Well,  sir,  with  all  due  respect  — 

THE  COURT:  Don’t  argue  with  the  witness.  Don't 
argue  with  the  witness.  That  is  his  answer.  Let  us 
go  to  something  else. 

BY  MR.  VITTUM: 

Q  When  the  gobbler  character  in  K.  C.  Munchkin  captures 
the  dot,  that  event  produces  the  scoring  result  that  you  have 
described,  does  it  not? 

t 

A  Yes,  that  is  correct. 

q  You  mentioned  in  your  direct  testimony  that  you  make 

it  a  practice  of  studying  arcade  games  to  find  out  what  is 

the 

going  on  there  with  a  view  to  possibility  of  finding  types 


of  games  that  may 


be  of  use  to  you  in  designing  for  the  home 


irket ,  which  is  your  business,  is  that  right? 

A  Yes,  that's  correct. 

q  And  you  are  familiar  then  with  the  practice  of 
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transferring  an  ,rc.d,-type  gane  i„to  th.  home  vld,0 


are  you  not? 


Yes. 


there  are  certain  technical  limitations  to  the 
hoje  video  game  based  on  the  memory  capacity  and  things  of 

^re  which  make  the  transfer  of  an  arcade  game  to  the 
^°me  y^me  medium,  if  you  will,  something  that  requires 

that  some  differences  be  put  into  the  home  video  game  that 
is  transferred,  isn't  that  right? 

A  Well,  that  is  a  function  of  the  console.  There  are 
certain  home  computers  that  can  transfer  this  game  just  as 
it  is  . 


Q  But  with  respect  to  consoles  such  as  the  Odyssey  2 
console  or  the  Atari  VCS  which  has  been  referred  in  the  testi¬ 


mony  last  week,  as  to  those  forms  of  home  console,  that  really 
is  a  different  medium  that  will  permit  the  arcade  game  that 

is  transferred  to  a  home  video  format  to  appear  slightly 

( 

different,  isn't  that  right? 

A  I  would  think  you  would  have  to  make  certain  compro- 

mises  in  design.  I  really  can't  speak  with  a  lot  of  authority 
on  the  Atari  system. 

q  Mr.  Averett,  you  are  aware,  are  you  not,  of  the 

extraordinary  popularity  of  the  Pac-Man  arcade  game? 

A  I  am  now. 

0  With  respect  to  the  K.  C.  Munchkin  game,  sir,  and 
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if  one  puts  the  cartridge 
button  and  then  the  zero, 
can  permit  you  to  play  a 


in  a  console  and  pushes  the  reset 
you  will  get  a  single  maze  that 
complete  game  with  that  single  maze 


9 


isn’t  that  right? 

Uell,  you  get  a  single  basic  maze  with  the  rotating 
grid  segment  in  there  so  it  changes  continuously  but  it  is  the 
the  perimeter  is  the  same. 

Q  All  right.  Now  that  is  a  maze  that  is  shown  in  the 
advertisement ,  Plaintiffs’  Exhibit  6,  which  I  showed  you 
earlier,  is  it  not? 

A  I  couldn’t  tell  you  from  this  picture. 

Q  Let  us  put  the  K.  C.  Munchkin  cartridge  -- 

A  would  you  like  me  to  do  that? 

Q  Yes,  if  you  would,  please.  It  is  Defendants' 

Exhibit  17.  All  right.  Now  that  is,  in  fact,  the  maze  that 
is  shown  in  the  advertisement,  Plaintiffs'  Exhibit  6,  is  it 

not? 


A  I  really  couldn't  tell  you.  From  looking  at  it 

I  would  say  it  is  not.  It  looks  like  an  artist's  conception 
of  a  maze  to  me.  I  personally,  don't  see  any  relationship 
of  this  maze  to  any  of  the  mazes  that  I  have  but  then  they 

don't  let  me  tell  the  artist  how  to  do  the  art. 

n  And  it  is  also  this  basic  maze  that  is  used  in  the 

introductory  pnge.  .t  3,  ..  5.  6  and  7  of  th.  tn.truction 

book  for  the  K.  c.  Munchkin  certridge.  You  night  went  to  look 
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at  it.  It  is  Defendants'  Exhibit  3. 

A  I  believe  I  gave  it  to  the  attorneys. 

THE  COURT:  Here  is  the  original. 

MR.  VITTUM:  May  he  look  at  that,  your  Honor? 
THE  COURT:  Surely. 

BY  MR.  VITTUM: 


Again  I  am  referring  to  the  maze  that  is  generated 


i 

i 

\ 


by  pushing  the  zero  button  on  the  Odyssey  2  console. 

A  Actually,  it  is  not.  They  left  out  some  items. 

Q  But  it  is  similar  to  that,  is  it  not? 

A  It  is  similar. 

Q  And  incidentally,  that  maze  in  the  instruction  book 
looks  blue,  doesn't  it? 

A  If  you  asked  me  what  it  was,  I  would  have  said  purple 
The  hand  controls  look  blue  to  me.  I  would  say  the  maze  is 

purple . 


1 
> 

3 

1 

2 
3 

!4 

I 

» 


q  The  color  is  in  the  mind  of  the  beholder,  I  guess. 

t 

MR.  VITTUM:  I  have  no  further  questions,  your  Honor. 

THE  COURT:  All  right.  Any  redirect? 

MR.  ANDERSON:  Just  a  bit,  your  Honor. 

REDIRECT  EXAMINATION 

BY  MR.  ANDERSON: 

Q  Mr.  Averett,  I  think  you  testified  about  the  moving 

dots  in  your  K.  C.  Munchkin  game. 

A  Yes . 
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Do  you  know  of  any  other  game  that  has  used  moving 
dots  in  the  play  sequence,  other  than  K.  c.  Munchkin? 

No.  i  think  again,  this  is  the  first  time  this 
y\er  been  used  in  a  grid  game,  any  moving  objects  that 
were  --  where  you  got  points. 

Q  With  respect  to  the  Pac-Man  game,  you  indicated 
that  it  has  got  a  pattern  of  uniformly  spaced  dots  all  over 
the  screen,  is  that  correct? 

A  Yes, 

Q  I  think  you  said  that  you  were  familiar  with  the 
uniformly  spaced  pattern  of  dots  in  various  games,  including 
Head-On? 


A  Yes-  I  have  seen  Head-On  -when  it  was  in  the  arcade. 
It  has  uniform  dots  where  you  go  around  and  get  points  by 
running  over  them.  It  is  a  race  game,  it  is  a  chase-type  of 
game . 

Q  I  would  like’ to  show  you  Defendants'  Exhibits  6 

/ 

through  13  which  were  referred  to  during  the  Wednesday  session. 
Are  you  familiar  with  the  game  shown? 

A  Yes. 

MR.  VITTUM:  Your  Honor,  I  would  again  object  on  the 

same  grounds  I  objected  to  last  week  when  those  exhibits 

I  to 

were  referred  with  Mr.  Kunkel . 

I  BY  MR.  ANDERSON: 

q  Is  that  the  — 
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THE  court:  Just  a  minute. 

MR.  ANDERSON:  I  am  sorry,  your  Honor. 

THE  COURT:  There  is  an  objection.  This  is 
Defendants'  Exhibit  3?  ' 

MR.  ANDERSON:  6  through  13,  your  Honor. 

THE  COURT:  Oh,  6  through  13. 

MR.(  ANDERSON:  They  are  photographs. 

THE  COURT:  When  Mr.  Kunkel  testified? 

MR.  ANDERSON:  Mr.  Paul,  I  believe,  testified  about 

them. 

THE  COURT:  Mr.  Paul? 

MR.  ANDERSON:  And  was  familiar  with  the  game  Head-On 
He  looked  at  these  photographs  and  he  wasn't  certain 

-i* 

that  they  were  Head-On. 

THE  COURT:  Mr.  Paul  was  shown  Defendants*  Exhibits 
6  through  13. 

MR.  VITTUM:  Yes,  your  Honor.  My  objection  was  based 
on  the  objection  I  mads  when  Mr.  Kunkel  was  testifying 
and  you  sustained  the  objection  to  examination  in  rela¬ 
tion  to  these  other  games  on  the  ground  it  was  irrelevant 
to  the  scope  of  the  games  tnat  were  before  the  Court. 

THE  COURT:  What  will  necessitate  a  different  ruling, 

Mr.  Anderson? 

MR.  ANDERSON:  Your  Honor,  on  cross  examination, 

Mr.  Vittum  asked  a  series  of  questions  about  dots  and  the 
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»it„.5s  referred  to  the  mo,i„,  dots  in  „„„ohkln  Md 
the  pattern  of  uniform  dots  in  the  Pac-M.n  ,„a 

J  °ur  Honor  again,  it  is  the  question  of  the  scope  of 
the  copyright  involved  in  this  case  and  what  is  the 
copyrightable  material  and  whatever  it  is  that  they 
have  registered  and  we  believe  and  submit  that  much  -■ 
in  fact  /  everything  that  they  have  asserted,  is  not 


copyrightable  material. 

The  copyrightable  material  begins  when  you 
get  beyond  concepts  and  anything  that 
they  have  that  might  be  copyrightable  material  is 
standard,  is  well  known. 

THE  COURT:  All  right.  The  objection  will  be 
overruled.  Ask  Mr.  Averett  that  question. 

MR.  ANDERSON:  Thank  you,  your  Honor. 

BY  MR.  ANDERSON: 

q  Do  Defendants'  Exhibits  6  through  13  illustrate 

the  Head-on  game  that  you  are  familiar  with? 

A  Yes,  it  does. 

q  can  you  just  briefly  look  at  the  photographs. 

MR.  ANDERSON:  Your  Honor,  X  have 

THE  COURT:  I  have  a  set  of  those. 

MR.  ANDERSON:  All  right.  Thank  you. 

THE  COURT:  I  have  them. 
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BY  MR.  ANDERSON: 

jCj  just  briefly  describe  the  manner  in  which 
the  car  functions  with  respect  to  the  pattern  of  uniformly 
spaced  dots,  Mr.  Averett. 

Well,  as  I  recall,  one  of  the  objectives  of  the  game 
is  the  player  maneuvers  his  race  car  around  the  grid  trying 
the  eliminate  the  dots  for  which  he  receives  points. 

Q  Do  you  recall,  as  he  moves  around  and  eliminates 
dots,  does  he  score  points  on  it? 

A  Yes. 

Q  Mr.  Averett,  in  the  Pac-Man  game,  are  you  familiar 

with  the  display  of  some  fruit  symbols? 

A  I  ,am,  yes. 

MR.  VITTUM:  Objection,  your  Honor.  That  goes  far 

- 

beyond  the  scope  of  cross. 

THE  COURT:  The  objection  will  be  sustained. 

MR.  ANDERSON:  Thank  you,  your  Honor.  No  further 

t 

examination . 

THE  COURT:  Any  recross  examination? 

MR.  ANDERSON:  Well,  your  Honor,  I  would  like  — 

MR.  VITTUM:  No,  your  Honor. 

MR.  ANDERSON:  Your  Honor,  I  would  lxke  to  offer 

in  evidence  Exhibits  6  through  19,  Defendants’  Exhibits 
6  through  19.  6  through  13  are  the  photographs  of  the 


Head-On  game. 
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14  13  the  actual  Pac-Man  game. 

15  is  the  Take  the  Money  and  Run  cartridge. 

16  is  the  instruction  manual  for  Take  the 
Money  and  Run. 

17  ls  the  K*  c*  Munchkin  cartridge. 

18  is  the  cartridge  for  Invaders  from  Hyper 

Space  and  19  is  the  cartridge  for  Subchase,  all  for 
use  with  the  Odyssey.  i 


THE  COURT:  Beginning  with  6  through  13,  any  objection 
MR.  ANDERSON:  6  through  19,  your  Honor. 

MR.  VITTUM:  Objection,  on  the  same  grounds  of 
relevancy,  your  Honor; 

THE  COURT:  The  objection  will  be  overruled  in  view 
of  the  last  series  of  questions.  And  14  to  19,  inclusive. 


s? 


Mr.  Vittum,  beginning  with  14,  that  is  the  same  item  that 
is  in  evidence  as  Plaintiffs'  Exhibit  16. 

MR.  VITTUM:  No  objection. 

THE  COURT:  16,  those  are  the  cassettes  or  cartridges  . 

you  call  them? 

MR.  ANDERSON:  Yes,  your  Honor. 

THE  COURT:  The  cartridges  about  which  Mr  •  Averett 


testified. 

MR.  VITTUM:  No  objection,  your  Honor.  No  objection 


to  any  of  them. 

THE  COURT:  All  right.  They  are  admitted  in  evidence. 
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15  to  19, 


inclusive . 


(Said  exhibits,  so  offered,  were  received 
in  evidence  as  Defendants'  Exhibits  15 
through  19.) 


THE  COURT:  I  want  to  ask  Mr.  Averett  a  question. 

THE  WITNESS:  Yes,  your  Honor. 

* 

THE  COURT:  Would  you  go  back  and  put  on  the  screen 
of  the  K.  C*  Munchkin  or  the  Odyssey  console  that  wrap¬ 
around  that  you  were  discussing  in  your  testimony.  I 
want  to  ask  you  a  question  about  it.  You  put  it  on  when 
you  were  answering  the  questions  about  the  extent  to  which 
the  wraparound  is  common  in  such  video  games. 

Tlffc  WITNESS:  Your  Honor,  there  were  two  cartridges, 


one  a  special  space  game  and  the  other  one  a  space  game 
with  things  moving  around. 


THE  COURT:  The  last  one  that  you  had  on. 

Y 

MR.  ANDERSON:  I  believe  that  would  be  Subchaser. 

THE  COURT:  I  want  to  ask  you  a  question.  This 

is  in  order  to  enable  me  to  see  or  test  my  understanding 

of  the  meaning  of  this  term  "wraparound". 

Mr.  Averett,  when  I  first  heard  that  term  last 

Wednesday*  I  pardeived  the  idea  that  the  wraparound  Is 
nothin,  .ore  in  this  industry'^*.  ..nuf.ct.r.  of  audio¬ 
visual  -hat  is  around  the  ed,e.  was  I  anywhere 


near  correct? 
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THE  WITNESS:  Yes,  your  Honor.  You  are  absolutely 

What  passes  °“t  here,  you  simply  take  the 
object  and  place  it  back  here  so  there  is  a  continuity 
of  components. 


the  COURT:  Why  isn't  it  that  in  this  one  I  am 
-  ng  at  right  now  that  has  some  figures  --  well,  the 
figures  are  changing  as  we  look  at  it? 

THE  WITNESS:  This  is  consistent.  This  will  continue 
This  is  the  player-controlled  object. 

THE  COURT:  I  see.  Why  doesn't  this  one  have  what 
can  be  described  by  an  ordinary  layman  as  a  border?  why 
is  that?  And  yet  you  still  refer  to  it  as  a  wraparound. 
What  is  the  wraparound  on  this  one? 

THE  WITNESS:  I  would  say  probably  the  main  purpose 

of  it  on  this  game  is  to  give  you  a  continuity  of  feel, 
that  this  is  a  rhythm  here.  When  this  plane  drops  bombs  -- 

it  must  be  out  of  bombs  or  something.  Here  we  go.  This 

/ 

is  a  bomb.  I  think  what  they  were  trying  to  do  —  I 
didn't  design  the  game  but  I  believe  the  concept  of 
the  designer  who  was  working  on  it,  it  was  supposed  to 
have  that  rhythm  in  smooth  motion  so  he  could  drop  it 
over  here  and  once  he  got  the  feel  of  where  the  projectory- 
THE  COURT:  well,  in  this  one  can  one  visually 

describe  the  wraparound?  Can  you? 

THE  WITNESS:  Well  it  simply  goes  over  here.  The 


Averett 


223 

Pl.ne  disappears  off  this  side  and  then  to  the 
it  wraps  around  the  back  and  reappears  here. 

THE  COURT:  I  see. 

THE  WITNESS:  Technically  what  I  should  do  is  take 
it  from  here  and  put  it  over  here  (indicating). 

THE  COURT:  All  right. 

MR.>  ANDERSON:  Could  we  put  the  Munchkin  back  on, 
your  Honor,  and  explain  the  same  thing  with  respect  to 
Munchkin? 

THE  COURT:  Yes* 

THE  WITNESS:  Now  here,  exactly  the  same.  If  I 
can  control  this  thing  -- 
THJB  COURT:  Yes. 

THE  WITNESS:  It  simply  goes  back  and  forth  and  to 

the  layman,  the  idea  is  it  gives  the  continuity  of 
getting  from  one  side  to  the  other. 

THE  COURT:  i  see. 

< 

THE  WITNESS:  The  rhythm.  It  wraps  around  the  back. 

Technically,  all  you  simply  do  is  take  the  coordinates 

here  and  place  them  in  here. 

THE  COURT:  All  right.  Thank  you,  Mr.  Averett. 
(Witness  excused.) 


THE  COURT: 


Your  next  witness. 
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THE  COURT:  Stand  and  be  sworn. 

RALPH  STAUP, 

called  as  a  witness  on  behalf  of  the  defendants,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

THE  COURT:  Please  be  seated.  State  your  full 
name  for  the  record  and  spell  your  last  name. 

THE  WITNESS:  Ralph  William  Staup,  S-t-a-u-p. 


DIRECT  EXAMINATION 


BY  MR.  ANDERSON: 


Mr.  Staup,  will  you  please  state  your  age  and 


residence . 


Thirty-seven  years  old.  I  live  in  Knoxville, 


Tennesee . 


Q  Are  you  normally  known  by  a  nickname  other  than 
Ralph  William  Staup? 


A  I  am  better  known  as  Mike  Staup. 

q  What  is  your  present  employment,  Mr.  Staup? 

A  I  work  for  North  American  Phillips. 

THE  COURT:  Mr.  Staup,  that  does  not  amplify  your 

voice.  If  you  look  straight  in  front  of  you  — 

THE  WITNESS:  I  am  sorry. 

the  court:  —  you  will  see  a  microphone  that 
amplifies  your  voice.  That  one  only  records,  the 

one  on  your  left. 

Go  ahead. 
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BY  THE  WITNESS: 

A  I  am  employed  by  North  American  Phillips  Consumer 
Electronics  Company. 

% 

BY  MR  *  ANDERSON: 

Q  What  is  your  position? 


\ 
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A  My  job  title  is  Director  of  Business  Planning  for 
Interactive  Devices,  and  that  means  I  am  responsible  for  the 
preparation  of  the  business  plan  and  the  product  development 
a  couple  of  lines  of  business  including  the  Odyssey  brand 
video  games  and  the  lazer  vision  video  disc  players, 

Q  For  how  long  have  you  held  that  position? 

A  This  specific  job  title  I  have  held  for  about  six 
or  eight  mohths. 

Q  And  prior  to  that,  were  you  employed  by  North  American 
Phillips  Consumer  Electronics  Corporation? 

A  Yes.  Prior  to  February  of  this  year,  we  were  known 
as  Magnavox  Consumer  Electronics  Company,  and  there  was  an 
acquisition  of  some  GT&E  assets,  and  we  formed  a  new  company. 
That's  the  reason  you  hear  us  called  as  NAP  and  Magnavox. 

n  Prior  to  February  of  1981,  were  your  responsibilities 

substantially  the  same  as  they  were  after  the  acquisition? 

A  Yes,  essentially  the  same.  The  only  difference 
now  is  that  I  need  to  plan  products  and  business  plans  for  four 
different  brand  names  as  opposed  to  one  or  two  brand  names, 

previously . 
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Q  When  did  you  aS8„„e  the  r..ponSiMliti«,  that  you 
now  have? 

entially,  I  starred  out  with  Magnavox  in  a 
strategic  planning  position. 

Q  When  was  that? 

A  That  was  in  1974,  June  of  1974  .  After  doing  that 
for  a  year,  I  became  the  Project  Leader  for  the  lazer  video 
disc  system  which  was  a  new  introduction  of  a  new  kind  of 
product  in  this  country #  and  I  did  that  for  about  two  years 
doing  the  basic  preparatory  work  for  that. 

Along  the  line,  we  decided  to  enter  the  video  tape 
recorder  business,  and  I  also  assumed  responsibility  for  that, 
and  1  think  "just  about  at  the  same  time  I  also  assumed  responsi¬ 
bility  for  the  business  planning  and  product  planning  for  the 
Odyssey  programmable  video  game. 


19 

to 
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school . 


In  about  what  year  or  when  was  that? 

That  would  have  been,  I  think,  in  the  fall  of  *77 
Will  you  briefly  trace  your  education  after  high 


A  I  have  a  BA  and  MBA  from  Michigan  State  University 

In  Marketing  and  some  Ph.  D.  work  in  Management  Science. 

Q  In  what  years  did  you  obtain  your  BA  and  MBA? 

A  I  receive  my  BA  in  June  of  1966,  and  my  MBA  in 

December  of  ' 67 • 

Q  would  you  briefly  trace  your  work  experience  and 
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history  after  receiving  your 
Magnavox  in  1974. 


MBA  up  until  the  time 


you  joined 


a  T  and 

gra  gated  in  December  of  1 67,/w#ftt  to  work  for  the 

IBM  Company  as  a  Marketing  Tr'ainee.  i  spent  about  three 

months  being  trained,  and  then  1  was  inducted  into  t  he  Army 


spent  two  years,  essentially,  two  years  in  the  Army  and 
came  back  to  .work  for  IBM,  I  think,  in  1970  . 

I  assumed  the  position  of  Marketing  in  the  computer 
Data  Processing  Division  until  I  left  IBM  and  joined  Magnavox 
in  1974,  June  of  '74. 

Q  How  did  you  first  become  involved  with  the  Odyssey 
program  work? 

A  As  I  mentioned,  I  started  out  with  responsibility 
for  the  video  disc  and  then  video  tape  recorders,  and  there 
had  been  another  gentleman  that  had  responsibility  for  Odyssey 
who  left  Magnavox  and  it  seemed  like  a  natural  fit  with  my 
other  products  since  they  all  hook  up  to  a  television  set. 

We  call  them  ancillary  products. 

q  Can  you  just  generally  describe  the  nature  of  the 

home  TV  game  business. 

\  Well,  the  business  is  different,  I  think,  in  many 
respects  from  consumer  electronics  in  the  case  of  the  Odyssey 
video  game  and  I  think  —  or  the  consumer  video  game  business, 
as  we  know  it,  the  idea  is  to  try  to  sell  your  system  into 
the  market  business,  both  consoles  and  cartridges,  and  then 
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you  try  to  establish  a  cartridge  or 

triage  or  —  excuse  me  —  a  console 

base  in  the  marketplace  anri  . 

nd  continue  to  grow  from  that  and 

then  sell  cartridges  into  that 

y  into  tnat  base.  Sort  of  a  little  like 

the  razor  blade  and  razor  business. 

Q  And  when  you  refer  to  a  console  business  or  a  cartridge 
base,  what  are  you  referring  to  as  a  base? 

A  cpnsole  base,  as  I  would  describe  it,  is  essentially 
how  many  of  your  particular  consoles  are  in  place  in  consumers' 
hands.  That  is,  how  big  a  universe  do  you  have  to  sell 
cartridges  into,  and  the  other  aspect  of  the  business  is  how 
many  new  consoles  can  you  put  in  place  along  with  cartridges 
in  a  given  year. 

Q  Has  Magnavox  had  a  pattern  ^.of  marketing  cartridges 
over  the  years  that  you  have  been  involved? 

A  Well,  since  I  have  been  involved,  the  video  game 
business  was  originally  initiated,  I  think,  in  71  or  *72  by 

Magnavox,  and  it  was  then  a  very  substantially  different 

( 

business . 

It  was  a  dedicated  business.  We  call  it  dedicated 
chip  days  where  each  console  substantially  did  just  one  game, 
and  there  was  very  little,  little  or  no  programmability  aspect 

about  it. 

That  was,  X  said,  initiated  by  Magnavox  and  was 


little  like  a  roller  coas 


ter  in  terms  of  sales  and  profits, 


and  I  think  that 


dedicated  chip  business  peaked  in  1975  and 
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1976,  and  a  lot  of  people  that  were  in  that  business  got  out 
then  the  business  changed  towards  the  programmable 


»  and  that  is  a  different  business  where  you  essentially 


console  and  then  the  games  are  not  infinite,  but  close 


to  infinitely  variable  by  offering  new  cartridges  and  new 


games  on  a  continuing  basis. 


Q  What  has  Odyssey’s  pattern  of  introducing  new 
cartridges  been  over  the  years  you  have  been  involved? 

A  Well,  we  have  always  --  we  introduced  the  main  frame 


itself  in  the  fall  of  --  the  console  in  the  fall  of  1978  . 


I  think  we  had  six  cartridges  at  that  point  in  time. 


We  have  tried  to  maintain  a  pattern  of  introducing 


at  least  six  new  cartridges  a  year  bo  maintain  some  momentum 


in  the  marketplace. 


How  does  Odyssey  endeavor  to  promote  or  advertise 


those  cartridges?  Is  there  any  pattern  to  that? 


Well,  up  until  about  a  year  ago,  we  hadn't  spent 


too  much  money  advertising  on  a  national  basis,  at  least. 


Starting  this  year,  we  decided  to  put  substantially  more 


investment  into  the  national  advertising,  advertising  of  the 


business,  and  what  we  have  tried  to  do  is  feature  cartridges 


we  go  along  in  the  spring  of  the  ye; 


Our  best  cartridge,  we  felt  at  that  point  in  time. 


was  something  called  UFO  which  is  a  space  game,  and  we  tried 


to  feature  that  one  as  much  as  possible  although  we  did  not 


I 
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spend  very  much  advertising  ™ 

avertising  money  at  that  point  in  time. 

Then  in  the  summer  months,  we  featured  a  cartridge 

Calle<3  'UGSt  for  the  Rings  which  is  something  we  call  a  Master 
Strategy  Series.  it  combines  a  board  game  along  with  the 

gam_  car  i^ge  itself,  and  we  spent  quite  a  bit  of  effort 
advertising  that,  and  now  we  are  into  the  peak  advertising 
season  which  is,  of  course,  the  last  three  or  four  months  of 
the  year  when  probably  70  percent  of  our  business  is  done. 

Now  we  are  featuring  K.  C,  Munchkin,  and  we  feel 
that’s  the  best  cartridge  we  have ,  best  new  one  we  have  going 


right  now. 

Q  What,  if  any,  relationship  have  you  found  between 
the  sale  of  £  particular  cartridge  or  game  with  respect  to 
the  sale  of  consoles  or  other  cartridges? 

't  know  that  we  have  ever  been  able  to  identify 


I  don 
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24 

* 


any  specific  pattern  of  business, 
so  there  is  a  high  seasonal  aspect  to  it. 

The  business  is  growing  very  rapidly  so  it's  a  high 
I  can't  say  that  we  have  any  evidence 


degree  of  growth  so 
that  any  one  cartridge  would  affect  sales  that  much. 

with  respect  to  the  new  cartridges,  in  general,  that 

you  introduced,  whatever  they  .re,  wh.t  is  the  r.l.tion.hip 
of  thet  to  the  sole,  of  other  certridge.  end  eon.ole.7 

y  well,  in  order  to  be  vi.ble  in  the  business,  we 
alweye  felt  we  h.v.  to  have  a  con.t.nt  .tree,  of  new  cartridge. 
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coming  on.  The  new  cartridges 
will  always  sell  significantly 
as  time  goes  on  so  if  you  don' 


r  when  they  are  introduced, 
better  and  perhaps  taper  off 
t  bring  on  new  cartridges, 


I 

I 

1 

2 

3 

4 

5 

16 

17 


cartridge  sales  will  suffer  somewhat. 

Also,  main  frame  sales  will  suffer  if  you  don't 
bring  on  new  cartridges.  The  world  gets  the  feeling  that 
you  are  either  going  out  of  business  or  at  least  you  are  not 
a  viable  product  compared  to  the  competitors. 

Q  Approximately  how  many  cartridges  does  Magnavox 
now  offer  for  use  with  the  Odyssey  2  console? 

A  I  believe  33.  I  could  be  off  by  one  or  two. 

MR.  ANDERSON  s  I  *  11  heve  the  reporter  mark  as 
Defendants'  Exhibit  20  a  book  entitled  "The  Excitement 
of  a  Game,  The  Mind  of  a  Computer." 

BY  MR.  ANDERSON: 

Q  Can  you  identify  and  describe  that  for  us,  Mr.  Staup. 
A  Yes,  sir.  This  looks  like  the  kind  of  sale  brochure 


that  we  would  give  out  adjacent  to  where  we  sell  Odyssey  video 
games,  and  it  would  be  a  page  or  I  believe  two  pages  for  each 
one  of  the  cartridges  that  we  offer  at  any  point  in  time  to 
go  with  the  console.  It  would  be  a  summary,  I  guess,  on  the 
last  page  which  gives  you  the  model  number  and  the  title  of 

each  of  them  by  category. 

q  That  would  be  Page  67  of  Defendants'  Exhibit  — 


A 


X  think  66  by  my  copy. 
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67  here 


page? 


Yes,  sir.  i  am  sorry.  There  is  66  here  and  a 
66  on  the  left-hand  page  and  a  67  on  the  right-hand 


Yes,  sir. 


Unfortunately,  your  Xeroxed  copy  is  two  pages  to  a 


page 


A 

Q 


Oh,  okay.  I  see. 

I  apologize  for  that,  Mr.  staup. 

Mr.  Staup,  when  did  you  first  meet  Ed  Averett? 

A  At  the  January  Consumer  Electronics  Show,  January, 

1978  in  Las  Vegas. 

Q  Can  you  describe  your  specdal  relationship  with 
Ed  Averett  and  professional  relationship  with  Ed  Averett. 

A  Well,  Mr.  Averett  is  an  independent  businessman 

whose  business  is  designing  game  cartridges,  and  therefore, 

exclusively  for  the  Odyssey  system. 

q  Have  you  ever  seen  the  development  system  that  he 

referred  to  that  he  has? 

A  Oh,  yes. 

Can  you  just  briefly  describe  what  your  awareness 

is  of  that.  What  your  involvement  has  been. 

A  well,  when  he  lived  in  California,  it  was  a  television  | 

set  and  something  that  looks  like  a  computer  terminal  and 

SOme  wire  and  dis  drives  and^things  sitting  in  his  living  « 

room.  I  haven't  seen  it  in/ new  house  in  Chattanooga  yet. 


I  haven't  seen 
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whon  you  or  odyssey  begin  s  business  rel 

with  Mr.  Averett? 


ationship 


A  Well»  the  first  meeting/in  January,  1978,  the  Consumer 
ics  Show,  Mr.  Averett  approached  me  and  said  he  was 
interested  in  doing  games  for  the  Odyssey  system.  Now  in  that 
*  point  in  time,  I  have  a  lot  of  inquiries  and  a  lot  of  people 
!  who  approached  me  to  do  that,  and  I  really  don't  take  them 
I  j  very  seriously  because  there's  a  big  difference  between  having 
9  an  idea  and  being  able  to  make  it  into  a  real  good  playable 
■  game,  but  then  Mr.  Averett  described  his  experience  with  Intel 
I  and  with  the  particular  chip  set  in  the  Odyssey  2,  and  also 
K  told  rae  he  had  a  specific  Intel  Development  System  in  place 

13  in  his  home,  at  which  point  in  time,*  I  took  him  very  much 

14  seriously  and  we  made  an  arrangement  that,  essentially,  said 


15  he  would  write  a  cartridge  for  me.  On  approval,  I  would  either 

16  j  reject  it  or  if  1  tOQk  ifc'  1  would  pay  him  a  r°yalty  s° 

17  we  shook  hands  and  essentially,  have  been  doing  business  ever 

■  since. 

g  When  was  the  handshake?  Do  you  recall? 

I  A  That  was  at  the  Consumer  Electronics  Show  we  made 

*1  the  handshake.  I  think  he  brought  his  first  game  in  about 
L  six  months  later,  and  I  looked  at  it,  and  I  thought  it  was 

23  j  better  than  nothing  and  so  we  took  it  from  him. 

24  ,  what  was  the  nature  of  the  game  develop  work  at 

Odyssey  at  this  time? 


I 
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H 
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-  It  would  be  ia  the  period  of  197ij  1979  asih>a 
previously  -ntioned.  Megeevo*.  even  tho„,h  „e  orlginatea  ^ 

business  end  still  bold  the  besic  petents  end  rights  to  those. 

taken  a  roller  coaster  where  we  made  substantial 
^  S  ^ n  one  y©ar  and  may  have  lost  the  same  amount  of 

profits  in  the  next  year,  and  we,  essentially,  in  '78  and  '79 
were  in  a  mode  of  trying  to  get  out  of  the  business. 

I  think  in  ’78  and  '79,  we,  essentially,  eliminated 
our  entire  in-house  staff  for  programming  and  engineering.  At 
that  point  in  time,  Mr.  Averett  then  became  one  of  my  key 
principals  because  I  personally  wanted  to  keep  the  business 
alive.  I  thought  it  had  quite  a  future. 

Q  Wh$t  games  has  Ed  Averett  introduced  through 
Magnavox  or  through  Odyssey  since  your  first  relationship  and 

when? 

A  I  am  not  sure  I  can  name  them.  Out  of  33  or  34 

cartridges  that  we  have,  X  think  Ed  and  I  did  a  count  the 
other  day  and  he  has  offered  about  20  or  21  of  the  titles 
starting  with  Take  the  Money  and  Run,  and  up  in  through,  I 
would  say.  essentially  every  release  we  had  this  year. 

n  when  did  you  introduce  Take  the  Money  and  Run 


which  is  one  of  the 


exhibits  here.  Exhibit  15  and  Manual  16? 


A  ,  am  not  exactly  sure  of  the  exact  date.  I  do 

v.  a  a  not  aet  a  paycheck  in  1979  because  it  could 
know  that  he  did  not  get  a  p  y 


have  been  either  the 


fourth  quarter  of  ’79.  He  gets  paid  at 
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the  end  of  the  quarter 


or  the  first  quarter  of 


19-  -- 


we  --  last: 

Q 

per  year^ 

A 


excuse 


quarter  of  '78  or  the  first  quarter  of  *79. 

roughly,  how  many  new  cartridges  has  Magnavox 


to 
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Well,  I  would  say  we  try  to  maintain  a  pattern  of 
east  six.  We  felt  six  was  necessary  to  maintain  some 
presence  in  the  marketplace,  and  we  tried  to  spread  them  on 
an  even  basis  throughout  the  year.  This  year,  mainly  due  to 
the  complexity  of  the  games,  they  are  getting  much  more  diffi¬ 
cult  and  much  longer  programs,  so  we  have  only  been  able  to 
introduce  five. 

Q  And  of  those  five,  do  you  recall  how  many  were  done 
by  Ed  Averett  and  his  wife? 

A  Yes,  they  were  all  done  —  the  cartridges  were  all 
done  by  Averett.  Two  of  the  games  were  what  I  mentioned  as 
Master  Strategy  games.  They  are  a  large  package  with  an 
■N  integral  board,  instruction  book  and  a  lot  of  playing  pieces. 

It's  sort  of  like  combining  a  board  game.  Monopoly,  with  video 
1  11  action  on  the  screen  so  there  were  other  parties  involved  in 
®  11  the  development  of  those  games  beside  Mr.  Averett,  although, 

^  he  did  the  specific  game  program  itself. 

■ 


Q  How  would  you  compare  the  games  that  Ed  Averett  has 

done  for  you  with  cartridges  done  by  others  as  far  as  playability? 

A  well,  there  are  two  ways  to  answer  that  question. 

that  have  done  that  for  me,  I  have  used  other  _ 


One  is  others 
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outsid,  sources  ,„d  hi,  are  ,ig„mcantly 

he  ««  through  a  learning  period,  ns  i  aaid.  I  „a.„.t 

exactly  tallica  with  his  first  but  he  has  gotten  pro- 

greBsively  better  as  we  have  gone  on. 

I  would  say  he  is  far  and  above,  in  my  opinion, 

|  and  I  am  somewhat  biased  but  I  think  he  is  probably  the 
foremost  video  game  author  in  the  country  today.  Certainly 
has  more  experience  and  has  more  titles  in  the  marketplace 


than  anybody  else. 


As  opposed  to  the  other  systems  on  the  market, 

I  either  the  Matel  system  or  the  Atari  system,  it  would  be 
\  difficult  for  me  to  judge  because  I  don't  know  the  complexity 
or  the  difficulty  they  have  in  programming  their  systems. 

■  q  Can  you  describe  how  you  first  became  involved  in 

■  this  K.  C.  Munchkin  program. 

I  A  Well,  yes.  As  Ed  has  mentioned,  we  were  coming 

I  back  from  Europe  after  spending  a  week  there,  and  we  had  a 

>8  layover  in  the  Atlanta  airport,  and  as  we  usually  do  when 

•»  we  are  together,  we  spent  time  talking  about  games  and  we 
I  went  down  and  passed  around  the  arcade  to  see  what  was  new. 

I  We  saw  Pac-Man  at  that  time. 

I  Q  And  What  were  your  respective  reactions  at  that  time? 

I  A  well.  I  told  Ed  I  kind  of  liked  it,  and  Ed  said 

4  that  he  thought  it  was  dumb  and  there  was  nothing  new. 

I  q  And  then  what  happened  next,  if  anything,  with 
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respect  to  your  interest 


m  Pac-Man  or  a  game  of  your  own? 


A  W6U'  We  haVft  a  -  ^nce  Ed  is  sort  of  what  we  call 
a  single  stream,  because  he  can't  do  two  things  at  one  time. 

If  he  is  working  on  a  game,  I 'can't  really  be  troubling  him 


to  do  a  lot  of  other  things. 

He  was  working  on  a  game  at  that  point  in  time,  and 
I  think  he  finished  up  sometime  in  April.  We  see  each  other 
every  two  weeks  so  we  probably  talked  every  week  on  the  phone, 
and  we  would  have  conversations.  Usually,  most  of  our  conver¬ 
sation  is,  "Got  any  idea  about  what  we  do  next"  and  we  usually 
go  through  a  list  of  whatever  we  thought  was  a  good  idea  at 
the  time.  We  may  have  five  or  six  things,  and  just  sort  of 
bat  them  around,  but  we  never  make  a  .decision  until  he  is 
ready  to  start  because  it  really  doesn't  make  any  sense  to  do 


it  before  then. 

q  When  happened  then  next  with  respect  to  the  game  that 

you  saw,  and  Ed’s  comments  on  doing  a  better  game? 

A  Well,  specifically,  regarding  Pac-Man,  sometime 

during  one  of  these  conversations  it  came  up  again.  We 
discussed  it,  and  I  think  the  essence  of  the  conversation, 

X  can't  recall  .pacific  were,  that  «•>-  they  were, 

if.  probably  not  -  it  void  not  be  that  good  a 

. . bad  th.  name  to  go  with  it  bec.u.e  .o.e  of  th. 

things  that  1  thought  were  very  -tractive  about  Pac-han. 
the  compelling  .ound.  which  1  thin*  in  nany  cases  in  the 
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arcades  are  more  intriguing  than  the  action  itself,  and  you 
know,  t**  are  really  not  out  of  question  in  a  home  game  and 
some  of  the  detailed  graphics  and  the  cute  things  and  so  on 
I  and  so  forth,  they  really  can’t  be  done  on  our  system  in  the 
I  home  game  so  if  we  could  get  the  registered  trademark  and 
f  rights  to  use  the  copyright,  I  thought  it  might  be  a  worthwhile 
I  thing  to  do  so  sometime  during  the  month  of  March. 
i  I  told  Ed  I  was  going  to  see  if  I  could  get  the 

9  trademark,  copyright  for  it,  and  I  approached  our  in-house 
0  attorneys  and  asked  them  if  they  would  try  to  accomplish  that. 

1  Q  And  during  that  period  of  time  after  March,  did  you 

12  keep  in  touch  with  Ed  Averett  and  what  he  might  be  doing? 

13  ,  A  Oh,  yes.  We  talked  on  a  very  regular  basis, 

14  specifically,  regarding  Pao-Man.  He  felt  the  same  way  I  did 

Bi  about  it.  That  probably  it  wouldn't  be  that  good  a  game 

without  the  name* 

„  MR.  viTTUM:  Objection,  your  Honor.  He  should 

■I  testify  to  his  own  thoughts,  not  Mr.  Averett ’s  thoughts. 

THE  COURT:  What  difference  does  it  make,  really? 

to  The  objection  is  overruled. 

Let's  proceed. 


BY  THE  WITNESS: 

A  I  am  s 


orry.  You  better  repeat  the  question  again 


for  me 


BY  MR.  ANDERSON: 


Q  i  asked  about  your  discussions  and  conversations 
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Averett,  and  what  he  was  doing  while  you  were  working 
in  the  area  ascertaining  a  license  for  Pac-Man. 

said  that  he  really  --  well,  a  couple  thing: 
about  Ed.  First  of  all,  he  considers  himself  to  be  the 
foremost  professional  in  his  field  so  it’s  very  difficult 
to  tell  Ed  what  to  do,  and  I  don't  try  to.  You  know,  he  is 
independently  wealthy  at  this  point  in  his  life  and  so  I 
don't  try  to  tell  him  what  to  do. 

On  the  other  hand,  he  said,  "If  you  can  get  the 
name  Pac-Man,  I  will  try  to  do  it  for  you,"  but  he  said,  "I 
have  got  some  ideas  that  would  make  a  much  better  game,"  and 
I  asked  him  to  describe  them  to  me.  He  did,  and  this  was 
on  the  phone. 

I  told  him  that  I  thought  it  was  kind  of  dumb,  but 
he  said  what  he  often  says  to  me.  "Trust  me,"  and  I  said, 
"Okay."  He  said  he  was  going  to  proceed  on  it,  and  I  don't 
think  that  we  did  much  or  conversed  much  about  it  for  quite 
some  time.  Probably  not  until  June  at  the  —  I  think  when 
we  met,  personally,  in  person  at  the  Consumer  Electronics 

Show  in  Chicago. 

Q  At  that  time,  had  you  heard  anything  further  with 

respect  to  a  Pac-Man  license? 

A  no,  I  had  consulted  our  attorneys  about  every  couple 

.nd  their  re.pon.e  to  *e  ...they  coolde't  „.t  . 
return  call  from  Midway. 
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°ld  thG'  finallY  advise  you  with  respect  to  whether 
a  license  was  available? 

It  was  sometime  after  the  Consumer  Electronics  Show 
beca  -v.  I  ^member  at  the  show  talking  to  our  in-house  copy¬ 
right  lawyer,  and  he  said  he  still  had  not  gotten  anything, 
but  he  said  he  would  press  ahead  because  Mr.  Averett,  I 
couldn  t  have  him  standing  idle.  He  is  my  most  valuable 
resource,  and  I  had  to  do  something  one  way  or  the  other. 

I  think  it  was  about  two  weeks  later,  about  the 
middle  of  June  that  our  in-house  attorney  got  back  to  me  with 
the  fact  that  it  was  not  available,  the  trademark  or  the  copy¬ 


right  . 


Q  Did  you  report  that  to  Ed?* 

A  Yes . 

q  And  what  was  his  reaction  to  that? 

A  He  was  absolutely  delighted  because  had  we  got  the 

game,  he  would  have  had  to  do  some  substantial  backing  up 

( 

and  starting  over  again. 

Q  And  at  that  point  in  time,  what  was  the  status  of 

Ed's  work  on  his  own  game? 

A  x  aon’t  really  know  at  that  point  in  time.  He  told 
me  that  within  a  month  that  he  would  be  able  to  finish  up  what 

he  was  doing  and  give  ...  •  1°°*  “•  *"d  1  tbi“k  “ 

promised  the  middle  of  July  sometime. 
q  And  what  followed  that? 
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*  «e  «».  in  the  middie  of  July  ulth  ialtul  look 
.t  the  concept  which  „,s  the  „ovi„,  dot  and  ^  ^ 

the  .ain  character,  K.  c.  Mcnchkin,  and  none  of  the  other 
pl.y  action  or  anythin,  else  4as  done  at  that  point  in  time, 
but  enough  that  I  looked  at  it  at  that  point  in  time.  The 
moving  dots  made  some  sense  to  me,  I  could  easily  see  how 
that  could  be  >  transformed  into  something  worthwhile. 

Q  What  happened  next  in  your  program? 

A  I  think  at  that  point  in  time,  probably  nothing. 

I  think  I  said  that  was  very  nice.  I  probably  talked  about 
it  a  little  bit,  told  him  we  needed  sound  because  he  had  no 
sound  at  that  point  in  time,  and  he  went  back  and  worked  for 
I  about  another  month.  * 
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“  And  the"  ”Bat?  Bla  *>•  »rl„g  ao„ethlng  t0  you? 

leS’  he  br0Ught  bacl'  >  completed  game  1„  about 
the  middle  of  Auguet,  l  believe,  and  we  had  a  review  on  It, 

at  it,  a  critique,  if  you  will  with  myself  and  other 
people.  1  usually  ask  them  to  take  a  look  at  things,  and 

jtciced  it  looked  like  an  awfully  good  game,  and  we  ought 
to  go  ahead  with  it. 

We  would  go  through  a  period  of  a  couple 
weeks  of  Intensive  testing.  That's  usually  giving  a  lot  of 
copies  to  the  engineers  and  asking  them  to  find  errors, 
faults  or  whatever. 

Q  And  were  any  changes  made  in  the  game  after  that? 

A  Y«s .  Not  really,  because'of  the  playability 

aspect  of  it.  The  business,  to  my  way  of  thinking  at  least, 

had  somewhat  taken  a  turn  around  April,  May  sometime.  We 

had  been  making  cartridges  for  three  or  four  years  now,  and 

then  we  became  aware  in  the  trade  of  the  magazines  and 

publications  fo  something  called  audio-visual  expression 

which  is  sort  of  a  new  term  for  us  at  Magnavox  or  at  N.A.r. 

„  „  r.oari  in  fact,  I  read  and  sent  Ed  some  of  the  early 

and  so  we  read,  in 

decisions  or  whatever  legal  people  call  things  on  some  of 
the  copyright  cases  that  have  been  held  so  I  consulted 
with  our  inside  attorneys  at  that  point  in  time  to  make 
sure  that  we  weren't  doing  anything  that  could  be  considered 
illegal  and  Immoral,  unethical  or  whatever. 


24  3 
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What  happened  aa  a  result  of  that? 

ttorneyg  came  In,  and  we  spent  an  entire 
j  n  night  reviewing  the  subject,  every  aspect  we  could 
tninic  of,  and  we  went  through  the  play  of  the  game,  as  we 
have  here,  with  our  inside  attorneys  and  the  result  was 
that  we  had  no  problem  with  the  playability  of  it.  That 
did  not  seem  to  be  a  problem  to  anybody  that  spent  a  lot 
of  time  playing*  It  was  a  totally  different  game  in 


concept  of  how  it  played,  how  it  felt,  how  you  got  into 


it  and  your  relationship  with  the  characters. 

We  did  have  one  concern  that  the 
characters  were  similar  enough  to  the  Pac-Man  characters 
that  we  could  --  we  felt  we  would  be  "offensive  to  the 
Midway  people  so  we  backed  up  and  spent  a  couple  of  days 
trying  to  make  as  much  change  of  those  characters  as  we 
possibly  could.  I  think,  as  I  -  as  we  discussed,  we 
should  give  them  the  constraints  of  the  system,  working 
in  an  8  by  or  6U  -dot  matrix  to  make  the  characters 
as  different  from  the  Midway  characters  as  we  possibly 

could  without  losing  the  concept. 
q  is  that  what  you  did? 

A  yes,  sir,  we  did. 

And  are  those  the  characters  that  now  appear 

'll  »»  —  ««•  «*>•  *•  C- 

a  Yes,  sir. 
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Q  Exhibit  17? 

A  Ye8'  slr-  Not  right  now  because  you  have  to 
restart  it. 

Q  How  did  Odyssey  arrive  at  the  name  of  the 
characters  that  are  employed  in  K.  C.  Munchkin? 

A  Well,  as  I  said,  we  had  gone  through  various 

aspects  of  the  game,  and  we  looked  at  the  playability  and 
decided  that  was  a  very  neat  concept  and  we  had  made 
changes  to  the  characters  that  we  felt  that  we  were  unique 


to  our  system. 

The  third  thing,  on  the  advice  of 

counsel,  was  that  whatever  we  do,  we  should  not  in  any  way, 

shape  or  form  suggest  to  anybody  that  this  is  Fac-Man. 

We  should  find  a  totally  unique  concept  that  doesn't  rhyme 

with,  sound  like,  suggest  in  any  way  Pac-Man  so  we  went  through 

our  standard  procedure  of  trying  to  generate  a  list  of 

as  many  words  as  we  can  think  of  and  send  them  to  our 

lawyers  for  copyright  clearance,  a„c  then  try  to  pic* 

something  that  ..de  some  sense  to  us . 

In  the  process  of  that,  one  01  the 

n,  Munchkin  which  is  probably  suggestive  of  the 

names  was  Muncn^j- 

a.  most  people ,  but  that  at  least  to  me 
Wizard  of  Oz  to  most  peop 

did  have  a  feel.  We  wanted  to  make  a  very  unique 

Character,  so.eth.hg  you  can  «».  so.ahcCy  you  ...  - 
somebody  totally  dlaltlnctl,.  ahd  really  lh  th.  .attar 
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d iscussing  it  with  Ken  Makin,  who  ls  the  presldent  ,f 

the  company ,  I  Jokingly  suggested  we  are  going  to  call  it 
K.  C.  Munchkln  and  make  it  his  namesake  which  was  a  joke, 
and  in  time,  however,  after  thinking  It  over  and  really 
testing  that  name  on  a  lot  of  people,  we  liked  it. 

People  I  tried  It  on  said,  "I  have  no  idea 
what  it  ls,  bht  it's  cute  and  I  will  take  a  look  at  it," 
and  I  called  Mr.  Makin,  1  think,  in  Florida  because  I  didn't 
want  to  go  ahead  with  that  name  without  really  asking  the 
president  of  the  company  if  I  could  use  it,  and  he  said, 
"Fine.  If  It  helps,  go  ahead." 

Q  Did  Odyssey  do  anything  else  at  the  time  of 
introduction' of  K.  C.  Munchkin  to  make  certain  the  K.  C. 
Munchkln  identification  was  put  forward  uniformly  and 

■  singly? 

I  A  well,  as  I  said,  up  until  the  middle  of  June, 

I  we  were  attempting  to  get  the  use  of  the  trademark  Pac-Man 
I  and  having  failed,  there  was  some  concern  that  Internally 
I  within  the  Magnavox  Company,  we  might  have  used  the  word 
I  and  people  would  get  confused  so  we  did  send  a  letter  to 
l  our  dealers,  I  believe,  tn.t  ..la.  Is  essesce,  tn.t  %.  C. 

I  «„ncnrln  M  •  unique  “  «* 

■  end  please  do  not  confuse  it  M.W  anybody  els.'.  ■»«  or 


name  . 


I  will  hand  you  a  copy  of  a  document  that  s 
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been  marked  Defendants'  Exhibit  2i  Q 

2*»  a  memorandum  dated 

October  27,  1981. 

Can  you  identify  that,  please. 

A  Yes’  this  is  the  memo  I  was  Just  talking  about. 
^  And  as  lar  as  you  and  the  management  of  Odyssey 
are  concerned,  did  this  go  out  to  the  addressees  indicated 
on  Defendants'  Exhibit  21? 

A  Yes,  sir. 

Q  Did  you  do  anything  else  at  that  time  or  did 

Odyssey  do  anything  else  at  that  time  to  ensure  the 

unique  character  of  K.  C.  Munchkin  as  an  Identification? 

A  Well,  I  will  ba.ck  up  a  little  bit.  Not  at 

this  time,  but  back  in,  1  would  say,'  late  August  when  we 

launched  this  program,  I  had  a  meeting  of  everybody 

internally  within  N.A.P.,  and  as  well,  I  think  Mr.  Averett, 

and  I  think  that's  It. 

Specifically,  I  explained  to  them  that 

this  was  a  unique  game.  That  I  didn't  want  anybody  to 
confuse  this  with  Pac-Man  in  their  vendor's  relationship 
or  purchasing  relationship  with  vendors,  with  manufacturing 
people,  the  relationship  with  manufacturing  people,  with 
any  of  ’  the  advertising  art  work  or  anything  else.  This 
was  a  unique  game,  and  "bet's  not  make  that  confusion/ 

Q  With  respect  to  Magnavox  personnel,  what  was 

the  result  of  that  effort? 
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*6ll,  as  far  as  I  icnow  ,  we> 

a  Know,  it  was  respected.  I 

am  certain  that  there  worn*  u„ 

ould  have  been  a  great  deal  of  upset 

on  the  part  of  me  or  anybody  else  had  anything  been  done 

to  go  against  these  wishes. 

Do  you  know  of  any  Magnavox  or  Odyssey  personnel 
or  any  Odyssey  action  that  did  not  conform  to  those 
instructions  kthat  you  gave? 

A  No,  sir. 

Q  With  respect  to  customers  of  Magnavox,  what  was 
done  and  what  was  the  result? 

A  You  are  talking  about  customers  in  terms  of 

dealers  or  the  -- 

Q  The  dealers,  dealers,  Mr/staup. 

I  A  There  was  another  letter  that  was  sent  out  to  the 

trade.  This  letter,  incidentally,  went  to  our  field  people, 

|  our  division  sales  managers  and  regional  managers.  There 
t  was,  apparently,  an  Incident  in  Chicago  where  an  independent 
dealer  made  reference  In  the  same  ad  comparing  Pac-Man  to 
|  K.  C.  Munchkin,  and  I  think  that  dealer  was  part  of  the 
(  suit.  I  am  not  entirely  certain,  but  immediately 
I  I  following  that,  there  was  another  letter  sent  directly  to 
each  one  of  our  dealers  saying  speclficaHy  that  this  is 
I  not  to  be  done.  That  it  was  a  violation  of  Midway's 
I  trademark,  and  it  reinforced  the  message  that  we  sent  to 
I  our  field  salesmen,  some  two  or  three  weeks  earlier. 
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I  will  hand  you  Defendants  '  Exhibit  22,  a  letter 

dated  November  20,  lQ8l 

’  xyoi  and  ask  you  If  you  can  identify 

that  for  us,  Mr.  Staup. 


n  fes,  this  is  the  letter. 

k  Mr.  Staup,  how  many  dealers  does  Odyssey  have 


: 


for  electronic  games,  approximately? 

A  Slightly  over  5,000.  At  least  there  were 

slightly  over  5,000  when  this  letter  was  mailed. 

■s 

Q  Mr.  Staup,  in  your  testimony  a  little  while  back, 
you  referred  to  a  console  base  in  the  industry,  and  you 
referred  to  that  as  the  consoles  that  you  have  in  the  field, 
I  believe? 

A  Yes,  sir. 

Q  Just  from  your  experience  and  knowledge  in  the 

field,  how  does  the  Atari  console  base  compare  to  the 

Odyssey  console  base. 

h  Well,  exact  figures,  I  am  not  sure  I  have.  My 
estimation  1.  U»t  at  tne  ana  of  thi.  year.  »!..  Atari  base 
Will  probably  be  on  tne  oraer  of  perbapa  ten  times  as  large 

as  the  Odyssey  base. 

u  Now  I  think  we  have  had  testimony  on  this,  but 

huv  a  K.  C.  Munchkln  cartridge  and  use  it  with 
can  anyone  buy  a 

one  of  those  Atari  consoles? 

A  No,  sir. 

q  And  conversely,  if  Atari  sells  a  cartridge 
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for  th.lr  console,  could  that  be  used  l„  an  0dy.,e,  console, 
A  No,  sir. 

Q  Mr.  Staup,  if  North  American  Phillips  Consumer 

Electronics  Corporation,  the  defendant  here,  is  prevented 
from  selling  its  K.  C.  Munchkin  product  at  this  time,  what 
effect  would  that  have  on  Odyssey's  profit  and  loss,  in 
your  opinion? 

A  Yes.  About  a  week  ago,  in  fact,  or  last  Wednesday 

we  prepared  some  figures  in  our  accounting  department, 

and  our  estimate  is  that  in  1981*  that  is  the  months  of 

November  and  December,  if  we  were  to  lose  the  K.  C.  cartridge 

it  would,  the  total  damage  to  us  would  be  on  the  order  of 

$5  millions  If  we  were  to  lose  it  into  19^2,  we  would  add 

another  $3  million.  Now  that  specifically  is  regarding 

the  K.  C.  Munchkin  cartridge  itself. 

We  would  also  estimate  there  would  be 

further  damage  to  our  business  due  to  lack  of  momentum  in 
that  we  brought  out  five  cartridges  here,  and  you  would 
take  away  one  of  our  better  selling  ones  right  at  the  peak 
sales  time.  We  would  estimate  that  would  cost  us  an 
initial  $300,000  in  lost  business  this  year,  and  an 
additional  $5  million  next  year  in  lost  business. 

q  Does  Odyssey  advertise  the  K.  C.  Munchkin 

cartridge  in  combination  with  consoles  and  other  cartridges, 
ln  the  game  piece,  in  the  same  advertising  piece 


X  mean. 
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Yea.  i  am  not  sure  how  to  answer  that  questi 
exactly,  but  we  have  spent  a  significant  amount  of 
advertising  dollars  specifically  directed  towards  the 

K.  C.  Munchkin  cartridge.  Now  there  may  be  mentions  of 
other  cartridges  als 


on 


o  available  for  Odyssey.  We  usually 
try  to  list  the  other  33  or  34  along  with  it  just  to  show 
the  variety  of  cartridges. 

Q  With  respect  to  the  number  of  dollars  that  you 
referred  to  in  your  last  few  answers  and  the  damages  that 
Odyssey  would  suffer,  can  you  Just  by  subject  matter 
break  down  what  categories  of  work  or  effort  or  material 
are  involved  in  coming  up  with  that  figure. 

A  Yes  >  in  1981,  specifically  regarding  the  K.  C. 
Munchkin  cartridge,  we  would  estimate  $2  million  in  lost 
profits,  a  $1,800,000  in  scrappage  of  finished  goods  or 
raw  materials  on  order  and  $1,200,000  in  advertising  that 
has  been  placed  specifically  directed  towards  the  K.  C. 

Munchkin  cartridge. 

Are  there  production  expenses  involved  in  there. 


too? 

A 

Q 

A 

figures . 
Q 


Yes ,  sir. 

Are  they  in  one  of  those  figures? 

Yes,  I  have  lumped  them  In  with  the  advertising 


What,  if  any,  effect  would  the  elimination  of 
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the  K.  C.  Munchkin  cartridge  have  on  the  sale  of  con.olee, 
in  your  opinion? 

A  well»  as  I  say,  to  take  away  one  of  the  five 

cartridges  that  we  introduced  this  year  which  would  be 

20  percent  of  our  new  introductions,  plus  our  latest  one 

II 

and  the  one  that  is  being  featured  in  our  advertising 
currently,  I  think  it  would  have  a  substantial  effect  on 
our  sales.  If  not  right  at  the  moment,  but  certainly  near 
the  end  of  this  year  and  going  into  the  following  year. 

Q  Can  you  explain  whether  that  effect  is  because 
of  the  nature  and  play  of  K.  C.  Munchkin  as  a  game  or  as 
some  other  --  as  a  result  of  some  other  factor? 

A  .  C.  Munchkin  is  a  good*  game,  but  I  would  say 

if  you  took  any  one  of  our  --  any  cartridge  that  we  are 
featuring  right  at  this  particular  time  away  from  us,  it 
18  11  would  have  the  same  or  similar  effect.  Whether  it  be 
“  iuest  of  the  Rings  or  U.F.O.  or  Alien  Invaders  or  any  of 

them. 

q  Mr<  staup,  from  your  experience  in  the  home 
video  game  industry,  what,  if  any,  would  be  the  effect 
of  the  sales  of  K.  C.  Munchkin  cartridges  on  Atari's 
ability  to  sell  a  fac-Man  game  if  they  come  out  with  one 
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next  year? 

MR.  VITTUM:  Objection,  your  Honor.  I  don't 


know 


that  this  witness  is  qualified  to  testify  to 
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the  effect  on  Atari 'a  sales. 

THE  COURT:  What  about  that,  Mr.  Anderson? 

MR.  ANDERSON:  Mr.  Staup  has  wide  experience  in 
the  industry,  your  Honor'. 


THE  COURT:  Does  he  know  anything  about  Atari? 
lhat's  the  reason  for  the  objection.  1  suppose  that 
the  plaintiff  concedes  Mr.  Staup's  knowledge  about 
North  American  Phillips,  is  that  the  point? 

MR.  VITTUM:  That's  right.  He  has  already 
testified  he  can't  3peak  to  Atari. 

THE  COURT:  I  will  sustain  the  objection.  You 
can  ask  Mr.  Staup  some  more  questions.  Maybe  you  can 
establl-sh  that  he  has  personal  -knowledge,  and  if  he 
knows,  but  I  will  sustain  the  objection  on  the  ground 

that  it's  put. 


MR.  ANDERSON: 

Q  Mr.  Staup,  in  th.  time  that  Odyssey  Baa  teen 

nine  cartridges  Tor  Its  programmatic  oon.ole,  have  Its 

.petltor.  ever  come  out  with  a  ...U.r  «•-  ••  «  “** 

in  its  mind? 
yssey  had  m 

‘  i::;:.  judgment,  .tat  Impact,  If  any, 

Q  „„  have  on  Odyssey's  ability 

introduction  of  tne  same  game  nave 

,  sell  1»  cartridges? 

A  x  think  th.  test  example  of  that  would 
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just  about  a  year  ago  the  most  popular  concept  going  a  year 
ago  was  the  Space  Invaders  type  of  concept  which  Atari, 

I  think,  said  in  their  annual  report  that  it  was  the  best 
selling  video  game  cartridge 'of  all  time.  It  sold  over 
one  million  cartridges  last  year. 

We  came  out  with  a  game  that  was  very 
|  similar  in  concept  in  November  of  last  year  called  Alien 
Invaders  Plus,  and  I  think  due  to  the  advertising  and 


promotion  that  Atari  had  done  on  Space  Invaders,  our 


cartridge  was,  essentially,  pre-sold  and  that  was  the 
biggest  introduction  of  a  cartridge  we  had  ever  had.  That's 
our  leading  seller  at  this  point  in  time. 

Q  |jr .  Staup,  you  were  here  -for  the  testimony  on 
Wednesday  and  heard  the  testimony  about  Minnesota  Fats 

advertising  here  in  Chicago. 

I  would  like  to  show  you  a  Minnesota  Fats 

advertisement  from  the  Chicago  Sun-Times  for  Saturday, 
November  28,  1981  which  has  been  marked  Defendants'  Exhibit 

23  and  point  your  attention  to  the  references  in  there  to 

the  various  TV  consoles  and  games. 


Have 


you  seen  this  advertisement  at  any 


time  before? 

I  A  x  don't  believe  so,  sir. 

*  q  With  respect  to  the  reference  in  the  center 

M  column,  the  bottom  o t  the  page  to  tne  video  gome  cartridge 
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headquarters,  do  you  see  that,  sir? 

A  Yes, sir. 

There  is  a  reference  to  Atari  first  and  several 
games ,  and  then  Odyssey.  ' 

Do  you  see  that? 

A  Yes,  sir. 


now  sells? 


year . 


Now  are  those  three  game  cartridges  that  Odyssey 


Yes,  sir,  they  are  three  new  introductions  this 


Q  And  with  respect  to  the  console  shown  In  the 
left-hand  side  of  the  page  labeled  "Challenge  someone 
this  Christmas  with  an  Odyssey,"  is 'that  the  console  that 
we  have  here  in  the  courtroom,  do  you  know.  Exhibit  2? 

A  Yes,  sir. 

Q  Mr.  Staup,  does  Odyssey  have  any  advertising 

allowance  relationship  with  its  customers?  Do  you  know? 

A  Yes,  sir.  We  --  I  think  it’s  a  standard 

practice  in  the  industry.  We  will  allow  a  dealer  a 

percentage  of  his  purchases  from  us  to  be  used  In  what 

we  call  co-op  advertising. 

Essentially,  the  way  that  usually  works 

1B  that  If  he  -111  1"  *  “rt*ln  °f  ,0ne,•  "= 

„111  put  in  .  certain  .count  of  matching  funOs  up  to  a 

n  ufi.  say,  two,  three,  four  percent 

certain  amount  of  sales.  Let  s  say. 


255 

Staup  -  direct 

of  sales  to  be  used  for  local  advertising. 

know  of  your  own  knowledge  whether  there  is 
relationship  with  Minnesota  Pats  as  to  the  sale  of 
cartridges  or  consoles  of  Odyssey? 

A  No,  I  don't  know  that,  sir. 

MR.  ANDERSON:  No  further  direct  examination. 

THE  COURT:  Cross  examination. 

MR.  VITTUM:  Thank  you,  your  Honor. 

MR.  ANDERSON:  Your  Honor,  if  I  may,  I  will  offer 
into  evidence  and  I  am  sorry  that  I  neglected  to  do 
it,  but  the  new  exhibits  that  we  have  identified 
with  Mr.  Staup  -- 

THE  COURT:  20  to  23,  inclusive. 

MR.  ANDERSON:  Yes,  your  Honor. 

THE  COURT:  Any  objection? 

MR.  VITTUM:  No  objecton,  your  Honor. 

THE  COURT:  They  are  admitted  into  evidence. 

(Whereupon  said  Defendants  1  Exhibits  20  to 
23  inclusive  were  admitted  into  evidence.) 
CROSS  EXAMINATION 


BY  MR  .  VITTUM: 


Again,  I  would  like  to  see. 


Mr.  Staup,  if  I  have 


th.  ~  ~  °f  even“ ttat 

through  the  Atlanta  airport  and  saw  the  Pac-Man  game  there 
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and  watched  it  being  played. 

Was  this  February  of  1981? 

*  *«.  sir.  if.  on  or  about  th,  lst 

that's  when  we  came  back  from  Europe. 

And  later  on  that  spring,  you  and  Mr,  Averett 
had  a  conversation  or  series  of  conversations  out  of  which 
evolved  the  project  that  led  to  the  game  that  we  now  know 


as  K.  C.  Munchkin,  Is  that  correct? 

. 

A  Yes,  sir. 

Q  And  at  that  same  time,  you,  through  the  legal 
officers  or  officials  of  the  defendant  North  American 
Phillips  were  undertaking  to  find  out  whether  a  license 
to  the  Pac-Ma*n,  a  copyright  and  trademark  might  be  available 
from  Midway,  is  that  correct? 


A  Yes,  sir. 

q  And  then,  that  essentially  takes  us  up  to  at 

least  the  time  9f  the  consumer  electronics  show  In  June, 

I  believe,  when  Indicated  that  ace.  of  triggered  a 

reminder  that  you  ahould  nave  your  legal  people  find  out 

once  and  for  all  — *  *»  "*S  "lt’’  *“  110e"”' 

and  shortly  after  that,  you  found  ou,  tn.t  the  license  -as 

not  available  to  M.gnavor,  la  tn.t  right » 

A  Yes,  sir. 


Q  And  then  very  shortly  thereafter,  Mr.  Staup 
•  ame  in  with  his  preliminary  concept  of  this  game  that 
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he  had  been  working  on,  and 


257 


he  went  back  and  came  back 


you  went  over  that,  and  then 


a  month  later,  I  believe 


said  . 


you 


the  COURT:  You  said  Mr.  Staup. 

**•  V1TTUM:  I  am  sorry,  Mr.  Averett.  Let  me 
rephrase  the  question  so  I  am  not  confusing  him. 

BY  MR.  VITTUM: 

Q  So  a  very  short  time  after  you  had  found  out  about 
the  unavailability  of  the  license,  Mr.  Averett  came  in 
with  his  preliminary  concept,  and  you  reviewed  it,  and  you 
went  back  and  came  back,  I  believe  you  said,  a  month  later 
in  mid-August  with  his  final  design  of  the  game,  is  that 
the  correct-  sequence? 

A  Yes,  sir. 

q  And  it  was  at  that  point  then  that  Mr.  Averett 
was  instructed  to  make  some  changes  in  the  appearance 
of  characters  in  order  that  they  wouldn't  look  like  the 
Pac-Man  characters,  is  that  right? 

A  Yes,  sir. 

q  And  Mr.  Averett ' s  testimony,  he  indicated  that 

one  of  the  changes  was  to  change  the  color  of  the  Pac-Man 

character  from  yellow  to  the  bluish  version  that  appears 
in  the  K.  C.  MunchKln  game,  is  that  right? 

A  Yes,  sir. 

q  What  other  appearance  changes  was  Mr.  Averett 
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instructed  to  make  in  4-u,*  u 

characters  of  the  K.  c.  Munchkin 

game  to  make  them  look  more  different  from  the  characters 
ol  the  Pac-Man  game? 

w«ll,  the  only  instructions  that  were  given  is 
them  as  far  away  from  the  Midway  characters  as 
we  possibly  can  without  losing  the  concept  at  which  point 
in  time,  he  retired  to  his  home,  and  I  think  he  and  his 
wife,  Linda,  worked  on  it  for  a  couple  of  days. 

I  II  Q  T  , 

h  in  a  couple  of  days,  they  have  what  is  now  the 

version  of  what  we  see  on  the  screen  for  the  K .  C.  Munchkin 
game,  is  that  correct? 

A  Yes,  sir, 

Q  You  indicated  also  then  £hat  North  American 

Phillips  undertook  some  further  review  in  consultation  and 
instructions  with  your  people  in-house  concerning  the 
importance  of  respecting  trademarks  and  not  involving  the 
Pac-Man  name  in  any  case,  andyou  indicated  that  Defendants' 
Exhibit  21,  the  October  27,  1981  memorandum  was  circulated 

as  a  result  of  that  review,  la  that  correct? 

A  No,  sir.  I  don't  think  that  was  circulated  as 

a  result  of  that  review. 
q  I  am  sorry . 

A  That  probably  was  different  channels. 

Q  But  that  was  also  based  on  the  same  concern 
that  someone  In  your  organization  might  misuse  the 


21 


26 
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Pac  Man  name  in  relation  to  the  K.  C.  Munchkin  game,  isn't 
that  right? 

A  That  mem°randum,  in  fact,  both  of  them  were 
"  initiated  from  our  legal  department.  1  am  not  sure  exactly 
whj  they  did  it,  but  1  guess  you  are  probably  right. 

Q  Defendants'  Exhibit  21,  it  doesn't  specifically 
reier  to  th£  Pac-Man  trademark,  is  that  right? 

A  That  1 s  correct . 

Q  But  the  Pac-Man  trademark  is  the  only  one  you 
knev;  about  that  North  American  was  concerned  about  in 
relation  to  this  project,  wasn't  it? 

A  Yes,  as  far  as.  I  was  concerned. 

Q  -Is  the  circulation,  Mr.  §taup,  of  a  memorandum 
such  as  Defendants'  Exhibit  21,  a  standard  procedure  that 

is  ■ 

■forth  American  Phillips  undertakes  each  time  you  bring  out 

*1 

a  new  cartridge? 

A  No,  sir. 

Q  Defendants'  Exhibit  21  was  only  circulated 

|internally  in  the  North  American  Phillips  organization,  is 

;hat  correct? 

A  Yes,  sir. 

q  This  one.  Defendants'  Exhibit  21,  did  not  go  to 

lealors,  correct? 

A  That's  correct. 

Q  Defendants  '  Exhibit  22  which  was  sent  out  after 
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the  lawsuit 
that  right? 
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was  filed  is  the 


one  the  went  to  dealers. 


is 


A  That's  correct. 

\ 

Q  Y°U  lndlcated  in  describing  the  advertising  program 
that  has  been  followed  that  from  time  to  time,  basically, 
on  a  seasonal  basis  you  feature  particular  cartridges  in 
your  advertising,  is  that  right? 

A  Yes ,  sir .  •  ?  i 

Q  And  you  mentioned  that  there  was  a  cartridge  that 
you  featured  last  spring,  I  think,  U.P.O.  in  Space,  is  that 
right? 

A  U.P.O. ,  yes,  sir. 

Q  --You  indicated  not  very  much  money  was  put  in 
that  project,  is  that  right? 

A  Yes,  sir. 

Q  Is  that  because  of  the  seasonal  character  of 

the  business  for  these  products? 

i 

A  Yes,  sir. 

q  So  that  the  cartridge  that  you  are  featuring  now 
1  during  the  Christmas  season  is  the  one  which  you  would  put 
a  major  advertising  expenditure  behind  because  of  the 
importance  of  the  Christmas  market,  is  that  right? 

A  Yes,  sir. 

q  Your  policy  of  featuring  particular  cartridges 
along  with  the  Odyssey  II  console  is  designed  to  show 


Staup  -  cross 


the  consumer  an 
hopes  that  the 
Odyssey  console 
A  Yes, 


attractive  game  that  can  be  played  l„  the 
toneumer  will  be  encouraged  to  buy  the 
>  Isn't  that  right? 
sir. 


^  And  once  the  consumer  has  bought  the  Odyssey  II 
n  ole,  jou,  in  effect,  have  the  consumer  as  your  base 
for  sales  of ‘  other  cartridges.  Isn't  that  right? 

A  Yes,  sir. 

Q  And  Atari  or  some  other  cartridge  manufacturer 

have,  in  effect,  lost  that  consumer  for  future  sales 
of  Its  cartridges  once  they  have  the  Odyssey  console,  isn't 
that  right? 

A  I  think,  generally  speaking,  that's  correct. 

Q  It's  a  policy  of  the  defendant  North  American 
to  protect  its  video  games  by  copyright  Just  like  Atari 
and  Midway  does,  isn't  that  right? 

A  Yes,  sir. 

Let's  see.  I  believe  you  indicated  that  you  do 
have  other  new  cartridges  this  year  in  addition  to  K.  C. 

Munchkin . 

I  wonder  if  you  might  just  list  what  they 

are  so  we  know  what  they  are. 

They  are  five.  The  two  in  a  master  strategy 

called  Quest  for  the  Rings  and  Conquest  of  the  World, 

ee  in  our  Challenger  Series  called  Monkeyshlnes, 


A 

series 
and  thr 
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K.  C.  Munchkln  and  U.P.o. 

So  that  you  would  still  have,  even  If  you  were 


prSVented  from  marketing  K.  C.  Munchkln,  you  would  have  the 
Qu.ot  for  the  Rings  and  Conquest  of  the  World,  Monkeyshines 
and  the  U.P.o.  cartridges,  is  that  right? 

A  Yes,  sir. 

Q  And  then,  of  course,  you  would  have  all  the  other 
33  Odyssey  cartridges  that  are  shown  in  the  little  booklet 
that  lists  all  of  them,  isn't  that  right? 

A  Are  there  33  others? 

Q  I  believe  that  was  what  you  said* 

A  Take  away  five,  and  then  that  would  give  me  -- 

|| 

all  the  others  would  be  5  from  32,  right? 

»  II 

Q  I  see. 

A  Okay.  28,  right. 

q  But  K.  C.  Munchkln  is  not  listed  in  that  booklet, 
is  it,  sir? 

f 

A  X  don't  believe  so,  no. 

So  it  wouldn't  be  five  subtracted,  it  would  be 

four . 


A  Okay.  You  are  right. 

Q  But  you  would  have  all  those  other  cartridges 
to  sell  to  your  base  of  consumers  who  had  the  Odyssey  II 
console,  isn't  that  right? 


A 


Yes,  sir. 
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Incidentally,  the  Quest  for  the  Rings  and  the 
U’F '°*  Curtrldee3  which  are  new  cartridges  in  your  series 

r>  they  just  happen  to  be  the  ones  that  you  featured 
in.  your  advertising  during  the  spring  and  the  summer 
season,  isn't  that  right? 

^  1  am  sorry.  I  don't  understand  the  question. 

Q  1  believe  in  your  direct  testimony  you  indicated 

that  last  spring  you  featured  the  U.F.O  in  Space  cartridge? 

A  U.F.O.,  yes,  sir. 

Q  And  that  last  summer  the  Quest  for  the  Rings 

cartridge  was  the  one  that  you  featured  in  your  Odyssey 
advertising? 

A  -Yes,  sir. 

Q  And  those  cartridges  you  would  still  have  even 
if  you  were  prevented  from  selling  K.  C.  Munchkin,  isn't 
that  right? 

.  .  . 

A  Yes,  sir. 

f 

q  you  indicated  that  in  the  selection  of  the  K.  C. 

Munchkin  game,  that  you  went  through  your  usual  search  for 

names  or  something  to  that  effect. 

I  don't  mean  to  mischaracterize  what  you 

3ald,  but  could  you  describe  in  a  little  more  detail 
exactly  what  you  did  to  develop  the  K.  C.  Munchkin  game 


name  . 


A 


The  name? 
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^  The  name,  yea. 

•veil,  x  think,  essentially,  what  we  did  and  I 
ctually  1  was  out  of  town  when  this  happened,  but 
rr'J  ass*stant  a  b^nch  of  people  in  the  room  and  asked 

for  a  brainstorming  session  and  ended  up  with  a  sheet  of 
paper  with  eight  or  ten  names  on  it  just  off  the  top  of  the 
head,  and  I  think  they  narrowed  that  down  to  a  half  a  dozen 
that  were  reasonable. 

Q  Were  you  aware  at  that  time  that  the  word 
''munchkin"  or  the  munching  concept  had  been  associated  with 
the  Pac-Man  game  by  the  plaintiff  Midway,  and  I  show  you 
in  this  connection.  Plaintiffs'  Exhibit  4  in  evidence, 
which  in  ttip  text  indicates  that  the  action  of  the  Pac-Man 
goes  about  the  maze,  and  I  will  quote  "scoring  points  by 

munching  up  the  dots  in  his  path." 

Were  you  aware  of  that? 

A  No,  sir. 

Q  i  would  like  to  go  to  your  testimony  on  direct, 
sir,  concerning  the  impact  of  an  injunction  and  the 
$5  million  figure. 

plr.t  of  all.  *5  million  ».»  •  flBure,  I 
believe  1  am  correct,  tn.t  „ou  .-elated  with  the  month. 

of  November  and  hecemher.  1981.  »  *«•  «""M 

A  yes ,  sir . 


Q 


And  your  testimony  was 


that  if  the  injunction 
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Stau 


P  “  cro33 


w.re  to  extend  in  and  to  control  1982,  there  would  only  be 
tional  $3  million  of  impact,  isn't  that  right? 


Yea,  air. 


Am  1  correct,  therefore,  in  concluding  that  the 
mas  marketing  season  is  overwhelmingly  Important  to 
the  marketing  of  these  kinds  of  games  from  a  dollars  and 
cents  standpoint? 

^  Yes,  that  Is*  I  am  not  sure  what  you  mean  to 
Imply  here.  It  has  to  do  with  these  figures. 

Q  I  would  like  your  testimony  on  a  yes  or  no. 

■|  A  Yes,  sir. 

■  Q  Now  you  referred  to  a  1.2  million  dollars  in 

3  advertisings  and  I  guess  you  also  inrcluded  something  called 

14  upre -  production”  in  that  figure,  but  a  million  point  two 
I:  In  advertising  placements. 

16  Does  that  include  television  advertising. 


sir? 


' 


No,  3ir. 
All  print? 


Yes,  sir. 

■I  Q  Do  you  include  advertising  allowances  given  to 

*  local  retailers  in  that  figure  or  is  that  only  - 
■  Ye3)  there  is  a  certain  amount  of  co-op  advertising 


I  think  the  number  is  $300,000. 


included  there.  I  tninw  n— —  "  ~ 

o  So  that  it  would  be  correct  to  say  then  the 
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Kagnavox  advertising  A 

8  figure  Is  only  $900,000  excluding  the 

retailer  co-op? 


it  --  there  is 


a  million  two  comes  out  of  our 


pocket . 


Q  But  the  advertising  that  you  place  in  print, 
media.  Involving  the  K.  C.  Munchkln  game  is  only  $900,000, 
is  that  right? 

A  That  we  actually  place,  yes,  but  we  pay  for 
the  entire  million  two. 

Q  I  understand  that. 

A  Okay. 

Q  I  understand  that. 

Go  to  the  figure  of  1.8  million  in  what 

-j* 

you  have  referred  to  as  scrapped  goods.  Can  you  describe 
what  the  scrapped  goods  are? 

-  A  well,  that  would  be,  and  I  guess  I  am  presuming 

exactly  wnat  an  Injunction  would  cover  here,  tut  If  it  were 
to  cover  retrieving  everything  tnet  we  could  fro.  the  field 
that  had  already  been  chipped  to  our  denier.,  plue  flnlehed 
soods  inventoried  .=  of  lest  Prld.y,  not  thie  prevloue 
Friday  tut  the  Friday  tefore  th.t,  a.  well  ..  rew  .at.ri.le 
I  in  t».  for.  of  ROMs ,  read-only  .e.orl.e,  the  co.puter- 
I  related  co.ponent.  ln.tru.tlon  toow,  e.rtoh.,  ease.  the,. 

I  are  either  on  hand  in  our  ..nuf.eturlng  f.elllt,  or 
I  delivery  in  the  .onthe  of  Meter  end  l.nu.r,  with  our 
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vendors . 


i 

\ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
IB 
16 


S°  Some  of  these  expenses  that  you  have  Included 
PPed  goods  would  include  materials  that  are  currently 
on  urdei  for  future  delivery  which  there  would  be  some 
opportunity  for  you  to  either  cancel  or  to  shift  to  orders 
for  materials  for  other  cartridges,  for  example,  isn't  that 
right? 

A  Anything  that's  within  six  weeks,  I  would  doubt 
that  we  would  be  able  to  salvage.  Essentially,  that  close 
in,  if  they  are  on  order,  we  bought  them. 

Q  But  there  is  certainly  the  possibility  of 

inquiring  of  your  vendors  to  see  if  there  couldn't  be  a 
shift,  i s n V.t  that  right? 

A  Yes,  sir. 

MR.  VITTUM:  May  I  have  just  one  moment,  your 
Honor . 


THE  COURT:  Surely . 


f. 

.  - 


BY  MB.  VITTUM: 

q  I  show  the  witness  a  copy  of  the  page  7  from 
part  IX  of  Thursday ,  Movemtar  26,  1981  sdltlon  of  «h.  Los 

Angeles  Tines  which  appear,  to  have  .  K.  0.  hunchrin  «... 

cartridge  advertisement . 

me.  VITTUM I  will  let  counsel  taKe  a  look 


at  it. 

THE  COURT:  What  is  the  exhibit  number  of  that 
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?68 


one? 


25 


MR.  VITTUM:  Plaintiffs'  Exhibit  20  for 
Identification,  your  Honor. 

THE  COURT:  All  right. 

MR.  VITTUM:  I  have  two  other  ones  that  I  pre¬ 
viously  numbered.  I  am  going  to  come  back  to  those. 

BY  MR.  VITTUM: 

Q  Now,  Mr.  Staup,  I  will  show  you  Plaintiffs'  Exhibit 
20  for  identification  and  ask  you  if  that  is  an  advertisement 
with  which  you  are  familiar  or  if  you  are  familiar  with  the 
text  or  portions  of  that  that  may  have  been  supplied  by 
defendant  to  a  retailer  that  placed  the  ad? 

A  am  not  familiar  with  the  ad.  I  am  not  really 

familiar  if  that's  the  text  that  we  supplied  them. 

Q  But  the  graphics  that  appear  in  that  ad  appear 
to  be  similar  to  the  graphics  that  were  used  in  the  North 
American  ad  that's  Plaintiffs'  Exhibit  6,  is  that  correct? 

f 

k  yeaj  sir,  I  would  say  these  are  probably  either 

from  that  or  the  instruction  book. 

Q  Now  to  perhaps  put  your  mind  at  ease,  I  don't 

find  the  Pac-Man  trademark  used  anywhere  in  this  ad,  but 
what  I  did  find  is  the  phrase,  and  I  quote:  "It's  the 
;  popular  arcade  game  you  can  now  play  on  your  own  TV." 

Mr.  Staup,  what  is  the  popular  arcade 

Eame  that's  referred  to  in  that  advertisement  for  the 
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K.  C.  Munchkin  cartridge? 

A  I  don't  know. 

^  U  certa3-nly  don't  know  of  any  game  other  than 
Pac  rlan  that  that  might  refer  to,  do  you? 

I  would  assume  they  are  referring  to  K.  C.  Munchkin 
In  that  ad,  but  -- 


^  'Is  K.  C.  Munchkin  an  arcade  game? 

A  Yes,  sir. 

Q  I  wasn't  aware  of  that  fact.  Could  you  describe 
wherein  it  is  an  arcade  game? 

A  We  list  it  In  our  Instruction  book,  the  --  I  am 
not  sure  what  exhibit  this  is.  We  break  our  games  down 
by  categories,  sports  games,  or  arcade  games,  educational 
games,  master  strategy  games  and  challenger  series  games. 

We  have  always  done  that . 

Q  But  there  is  not  an  arcade  game  anywhere  in  the 


world  where  K.  C.  Munchkin  is  played,  is  there? 

f 

A  Well,  what  is  the  definition  of  arcade?  In 
our  parlance,  arcade  is  one  that  generally  has  black 
backgrounds  and  a  lot  of  shoot  them  up  and  is  like  the 

things  that  are  played  in  the  arcades. 

MR.  VITTUM:  No  further  questions,  your  Honor. 

THE  COURT:  Any  other  question  of  Mr.  Staup? 
MR.  VITTUM:  Plaintiffs  offer  Exhibit  20  for 


ident If lea t ion . 
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®  *»  „  Exhmt  20  for  the 

P  alntiffS  bein*  •‘■«t.d  mto  evidence  Mr  a  d 
That's  th*  „  viaence,  Mr.  Anderson 

GW  York  Times,  November  26,  19  -- 

*“•  VITTUM:  L»*  Angeles  Times. 

THE  COURT:  I  am  sorry.  The  Los  Angeles  Times 

I  couldn't  even  read  my  own  notes,  xt's  a  Los  Angela: 
Times'  ad  . 

MR.  ANDERSON:  I  have  never  seen  it  before  just 

now,  but  I  presume  it's  what  he  says  it  is.  I  don't 
object . 

THE  COURT:  All  right.  It  is  admitted  into 
evidence. 

(Whereupon  said  Plaintiffs'  Exhibit  20 
was  admitted  into  evidence.) 

MR.  VITTUM:  Would  the  Court  like  to  see  our 

photocopies?  They  are  not  very  good. 

1, 

THE  COURT:  That's  all  right.  I  think  I  know  what 

it  says. 

All  right.  Redirect. 

REDIRECT  EXAMINATION 

BY  HR.  ANDERSON: 

1  Mr.  Staup,  can  you  put  Defendants’  Exhibit  20  In 

front  of  you,  the  catalog  of  games. 

A  Ye3 ,  sir. 

q  And  can  you  turn  in  Defendants'  Exhibit  20  to 
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the  catalog  of  games,  the  pages  that  you  have  previously 
discussed ,  page  67. 

A  Yes,  sir. 

■v 

Now  with  respect  to  the  list  of  games  on  page  67 
can  iou  explain  what  Odyssey  is  doing  there  and  what  they 
are  representing. 

A  ‘If  you  are  talking  in  terms  of  the  list  of  the  - 
Q  The  breakdown. 

A  Yes.  Well,  we  tried  to  position  Odyssey  as 
being  more  versatile  than  our  competitors,  and  we  think 
we  can  do  more  kinds  of  cartridges  than  our  competitors 
so  in  order  to  do  this,  we  have  broken  our  cartridges 

down  into ^categories . 

For  example,  the  educational  and  master 

strategy  series  are  really,  many  of  them,  unique  with  us 
because  we  have  a  keyboard  and  our  competitors,  essentially, 

don't. 

f 

q  And  with  respect  to  the  category  of  games  listed 
in  your  Odyssey  catalog.  Defendants-  Exhibit  20,  there 
i3  a  category  called  "Arcade  Games"? 

A  Yes,  sir. 

0  And  did  you  indicate  that  K.  C.  Munchkin  Is  in 

that  category  in  Odyssey -s  classifications; 

A  it  probably  Is,  although,  I  see  It's  not  In 

the  book  yet  . 
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^  Now  you  testified  with  respect,  on  direct,  to 
an  estimate  oi  $5  million  in  damages  if  Odyssey  were 

prevented  from  continuing  to  sell  K.  C.  Munchkln,  is  that 
correct? 

A  Yes,  sir. 

^  And  are  those  --  also,  in  my  notes,  it'3 
indicated  you  indicated  that  that  5  million  figure  was  not 
all  the  result  of  lost  sales  that  would  result  in  19$1, 
but  some  other  additional  factors,  is  that  correct? 

A  I  am  sorry. 

Q,  My  notes  indicate  that  your  figure  of  $5  million 
lost  or  damages  in  19SI  would  not  be  just  solely  the  result 
of  a  lost,,  prof  it  in  sales  in  198l,K  but  Included  other 
|  factors? 

A  Yes.  The  majority  of  it  would  be  other  factors. 
Q  Including  scrappage,  advertising  and  things  of 

that  kind? 

r 

A  Yes,  sir. 

I  MB.  ANDERSON:  No  further  redirect. 

MR.  VITTUM:  Just  one  question. 

RECROSS  EXAMINATION 

BY  MR.  VITTUM: 

c  On  scrappage,  Mr.  Staup,  It  is  true.  Is  It  not 
i  that  if  K.  C.  Munchkln  cartridges  were  simply  Impounded 
I  or  put  in  a  warehouse  rather  than  scrapped,  It  would 
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ultimately  be  able  to  eeU^eTlf  the  injunction  were 
lifted  at  some  point  in  the  future,  isn't  that  right! 

It  would  probably  depend  on  what  point  In  the 
future.  The  games  business  has  a  lifetime. 

MR.  V1TTUM:  Thank  you. 

THE  COURT:  Thank  you. 

REDIRECT  EXAMINATION 

BY  MR.  ANDERSON:  .  » 


May  I  have  you,  Mr.  Staup,  explain  what  is  the 
lifetime  of  a  game,  and  how  would  that  figure  in  your 
testimony  . 


A  Well,  several,  aspects  of  it.  One  is  that  the 
current  madnframes  that  we  have  now  are  about  five  or  six 
years  old,  and  I  expect  that  new  mainframes  will  come  along 
sometime  in  the  future  and  replace  these  and  make  them 
obsolete  so  these  consoles  will  no  longer  be  the  things 
that  are  primarily  sold  in  the  marketplace. 

n  Are  you  speaking  in  terms  of  a  year  or  two  or 


can  you  be 

My  estimate  is  that  Atari  will  introduce  a  new 

console  in  1983-  It's  an  estimate  on  my  part. 

MB.  ANDERSON:  No  further  redirect,  your  Honor. 

THE  COURT:  Any  further  questions  of  Mr.  Staup? 
MR.  VITTUM:  No,  sir. 

THE  COURT:  Thank  you.  Your  next  witness. 


Gie3e  -  direct 
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(fitness  excused.) 

ANDhRoON:  We  would  like  to  call  Mr.  Ronald 
Giese  to  the  stand. 

% 

Ronald  e.  giese, 

called  as  a  witness  on  behalf  of  the  defendants,  having  been 
duly  sworn,  was  examined  and  testified  as  follows: 

THE  CLERK:  Be  seated,  please.  State  your  full 
name  for  the  record  and  spell  your  last  name.  Lean 

forward  and  speak  directly  into  that  microphone,  and 
keep  your  voice  up. 

THE  WITNESS:  Ronald  E.  Giese,  G-i-e-s-e. 

DIRECT  EXAMINATION 

BY  MR.  AND-ERSON: 


Q  Mr.  Giese,  will  you  state  your  age  and  home 
address,  please. 

A  38  years  old,  resident  of  Mt .  Prospect,  Illinois. 
Q  By  whom  are  you  employed? 

A  North  American  Phillips  Corporation. 

Q  And  what  is  your  position  with  North  American 


Phillips? 

A  I  am  division  general  manager  of  the  Magnavox 

Company  for  the  midwest  division. 

q  And  are  you  employed  by  the  North  American 

Phillips  Consumer  Electronics  Corporation. 

A  Yes,  I  am. 
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uxese  -  direct 

a  What  iS  the  Great  Plaina  Division? 

th  Plalns  Dlvision  encompasses  nine  stat 

throughout  thA 

W6St  enc°iPPassing  Wisconsin,  Illinois, 

^  Dakota,  south  Dakota,  Minnesota,  Nebraska,  parts  of 
Washington,  parts  of  Kentucky  and  Indiana. 

MR.  VITTUM:  Excuse  me,  your  Honor.  I  have  got 
a  chair  that's  squeaking,  and  it's  distracting  me. 
hope  it  3  not  distracting  anybody  else. 

THE  COURT:  All  right. 

BY  MR.  ANDERSON: 


Q  Mr.  Giese,  will  you  describe  your  duties  and 
responsibilities  as  divis-ion  general  manager. 

A  -It  involves  the  complete  marketing  of  Magnavox 
products  throughout  the  Great  Plains  Division,  and  also 
the  responsibility  of  franchising  new  accounts,  and  I  have 
one  sales  manager  and  24  regional  managers  indirectly 
reporting  to  me. 

Q  Do  you  have  --  you  say  one  senior  manager? 

A  There  is  one  sales  manager  and  two  senior  regional 

managers,  and  21  regional  managers.  Excuse  me. 

The  two  senior  regional  managers  are  what 

we  refer  to  as  our  sales  department.  They  are  the  key 
men  we  have  in  our  organization.  One  is  located  here  in 
the  City  of  Chicago  by  the  name  of  Tom  Slipbrac,  and  the 
other  gentleman  is  Don  Mullins  located  in  the  State  of 


Missouri . 


Glese  -  direct 


^  D°  y°U  meet  reEUlarly  with  the  sales  manager 
and  regional  managers  that  report  to  you? 

We  get  together  at  this  time  of  the  year.  There' 
General  meeting  every  Monday  morning  to  review  what  is 

°  on  the  marketplace.  We  review  our  competitive 

situation  where  we  are  at,  what  advertising  events  are 
taking  place  in  the  market* 

Q  Have  you  been  meeting  regularly  in  the  last  month 
or  two  on  that  basis? 

A  We  started  meeting,  approximately,  the  first 

week  in  --  excuse  me  --  the  first  week  in  October,  end  of 

September,^  somewhere  in  that  period*  of  time.  There  is  a 

total  of  seven  regional  managers  in  the  City  of  Chicago. 

My  sales  manager,  myself  and  our  merchandising  service 

at  the 

administrator  are/  meetings  on  Monday  morning. 

They  last  about  an  hour  and  a  half  to  two 

< 


hours . 

q  Do  you  have  any  recollection  of  receiving  a 

memorandum  in  late  October  regarding  the  name  of  and  the 
use  of  the  name  K.C.  Munchkin  on  Odyssey's  video  game? 

There  was  a  letter  that  was  received,  and  I 
can't  recall  the  date ‘of  it  offhand,  but  there  was  a  letter 
that  was  received  that  indicated  that  the  game  K.  C. 
Munchkin  should  not  be  referred  to  as  anything  other  than 
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Giese  -  direct 
K.  C.  Munchkin  mh 

here  was  no  reference  in  that  letter, 

&s  X  recall 

■  ‘°  »ny  Other  cartridge  „a»e  or  - 

1  “HI  hand  you  Oefendanta'  Exhibit  24,  dr.  Giese 
Can  you  identify  that,  please. 

>  It  s  a  letter  that  was  sent  to  me  as 
division  general  manager  on  October  27  from  our  legal 
counsel,  Mr1.  Tom  Hafner. 


MR.  VITTUM:  Excuse  me.  This  Is  the  same  as 
Defendants'  Exhibit  21  except  it  has  his  receipt  stamp. 
Is  that  the  only  difference? 

MR.  ANDERSON:  I  believe  so.  Yes,  Mr.  Vlttum. 

THE  COURT:  All  right. 

BY  MR .  ANDERSON: 


Q 


Mr.  Giese,  this  bears  your  received  stamp  on  it? 
A  Yes,  it  does. 


q  What  does  that  indicate? 

♦ 

A  That's  the  date  we  received  it  at  the  division 
Df f  ice .  My  secretary  has  been  instructed  to  date  stamp 
everything  that  comes  into  the  office.  There  are  deadlines 
>n  advertising  claims,  etc.,  which  must  be  matched  up  to 
nake  sure  we  are  within  the  given  time  of  the  program. 

q  Was  this  memorandum.  Defendants'  Exhibit  2U , 

used  by  you  or  referred  to  by  you  at  any  meeting  with  your 

people? 

A  I  believe  that  was  referred  to  at  a  meeting. 


Giese  -  direct 
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was  the  morning  it  was  received,  which  was  the 
second  it  was  date  3tamped,  Qr  whether  u  was  aubgequentiy 

that  week:  t  h  o,  14. 

wceK,  1  don't  recall. 

•V 

nd  exactly  what  was  done  with  regard  to  the 


subject  matter  of  Defendants'  Exhibit  24  b,  you,  Mr.  Olesel 
A  I  reviewed  the  content  of  the  letter  stating 
the  fact  that  K.  C.  Munchkin  is  not  to  be  referred  to 
as  anything  other  than  K.  C.  Munchkin,  and  to  make  sure 
that  the  regional  managers  Involved  had  referred  and  had 
covered  this  matter  with  their  dealer  organizat ion .  That 
the  only  name  that  we  would  want  it  advertised  as  or 
promoted  as  would  be  K.  .C  .  Munchkin. 

Q  ->■*  At  about  this  time,  had  you  had  any  other  comnunlca 
tions  with  anyone  in  the  Odyssey  organization  with  respect 
to  K.  C.  Munchkin  and  its  identification? 

A  Prior  to  this  letter,  there  is  what  we  refer  to 

¥ 

as  an  infamous  grapevine  that  co  es  out  of  the  corporation, 

t 

and  it  indicated  there  would  be  some  probable  problems 
related  to  the  dealer  organization  referring  to  K.  C.  Munchkin 

as  something  other  than  what  it  really  is. 

q  Do  you  know,  to  the  best  of  your  knowledge,  did 

your  sales  personnel  in  your  organization  carry  the  word 
your  dealers  with  respect  to  identifying  K.  C.  Munchkin 

as  K.  C.  Munchkin? 

A  They  were  instructed  to  do  so,  and  1  have  due 
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Giese  -  direct 


course  to  believe  that  whenever  the,  ere  given 

^  »o  r  my  sales  manager ,  that  directive  would 
through. 


a  directive 
be  followed 


There  was  an  Instance,  and  I  don't  know 

the  instance  with  that  Minnesota  Pats  ad  was  prior 

letter  or  after  this  letter,  where  I  gave  specific 

instructions  to  Mr.  Slipbrac  to  review  that  with  Mr.  Minnesota 

Fats.  I  believe  the  ad  referred  to  it  as  a  Pac -Man-type 
game . 

I  will  Show  you  a  document  that  has  been  marked 
as  Defendants'  Exhibit  J»  and  ask  you  if  that  is  the 
Minnesota  Pats  ad  that  you  were  just  referring  to? 

A  ^  I  believe  there  was  one  ad  that  was  prior  to  this, 
but  the  ad  was  very  similar. 

Q  This  ad  is  dated  November  13,  1981,  is  that 
correct? 

A  That ' s  correct . 

Q  I  will  show  you  an  ad  which  has  been  marked  as 
Defendants  '  Exhibit  5  of  Minnesota  Fats  from  the  Chicago 
[tribune  for  Sunday,  November  22,  1981. 

THE  COURT:  Mr.  Giese,  will  you  keep  that  document 
away  from  the  microphone  because  it  interferes  with 
the  recording. 

THE  WITNESS:  Okay. 

THE  COURT:  The  one  that  the  court  reporter  uses 


G  iese 
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direct 

in  the  Courtrootn .  Pine. 

Go  ahead. 

BY  MR.  ANDERSON: 

you  Identify  that  ad  as  one  you  have  seen 

before? 

A  Yes,  I  have. 

Q  ^°W  13  thl3  the  other  ad  that  you  had  in  mind  when 
you  mentioned  the  other  ad? 

No,  I  believe  there  was  one  more  and  the  wording 
had  been  changed  in  the  third  ad.  it  went  from  "a  Pac-Man- 
type  game"  to  "as  challenging  as  Pac-Man." 

Q  Now  what  happened  in  your  organization  after  you 
became  awape  of  these  advertisements  or  any  of  the  earliest 
of  these  Minnesota  Fats  advertisements? 

A  Mr.  Slipbrac  was  instructed  to  review  it  with 
Minnesota  Fats  and  go  over  the  fact  that  this  can  be 
referred  to  as  only  K.  C.  Munchkin.  I  did  not  know  what 
had  happened  at  that  particular  time  until  earlier  this  week 
I  had  asked  Tom  Slipbrac  as  to  what  really  Minnesota  Fats' 
comment  was  coming  back,  and  it  was  very  noncommittal. 

MB.  VITTUM:  Objection,  your  Honor.  He  is 
testifying  as  to  what  somebody  else  told  a  man  who 

told  him.  It's  hearsay. 

THfi  COURT:  It  all  depends,  Mr.  Vittum,  what 

it's  offered  for. 


Glese  -  direct 

W°Uld  y°U  read  the  question  and  answer 

me'  Ms.  Arboit.  please.  Just  read  the  question 
and  answer . 

(Record  read.) 

THE  COURT:  The  objection  will  be  overruled. 
Proceed . 

‘MR.  ANDERSON:  Thank  you,  your  Honor. 

BY  MR.  ANDERSON: 

Q  Mr.  Giese,  I  would  like  to  3how  you  a  third 
Minnesota  Pats  ad  which  I  have  just  had  marked  as  Defendant 
Exhibit  24. 

MR.  VITTUM:  Excuse  me.  I  think  24  is  the 
memorandum,  sir. 

MR.  ANDERSON:  You  are  right.  25.  Thank  you. 
THE  COURT:  All  right. 

tMR.  ANDERSON:  Mr.  Vlttum,  I  don't  think  --  we 
have  not  provided  you  with  copies  of  that  ad.  1 
am  not  sure  you  have  seen  it. 

BY  MR.  ANDERSON: 

q  Mr.  Giese,  I  show  you  Defendants'  Exhibit  25  and 
a3k  if  that's  the  third  ad  that  you  referred  to  of  Minnesota 

Pats  that  makes  some  reference  to  "as  challenging"? 

A  Yes,  that  is  the  third  ad  I  was  referring  to. 

Q  So  that  the  ads  now  that  you  have  before  you. 
Exhibits  4,  25  and  5  are  the  three  ads  that 


Defendants ' 
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you  were  referring  to  i 

n  your  testimony? 

That's  correct. 

After  instructing  Mr.  Slipbrac  to  go  back  to 
Minnesota  Fats  dirt 

you  receive  any  further  communications 

from  the  Od vggpu 

y  organization  in  Knoxville? 

The  letter  announcing  the  fact  that  there  had 

been  a  lawsuit  filed  naming  North  American  Phillips 

Corporation  and  Park  Magnavox  as  co -defendants . 

^  I  will  hand  you  Defendants '  Exhibits  --  a 

document  that's  been  marked  Exhibit  26  dated  November  20, 

1981. 


Can  you  identify  that  letter? 


A  'Yes. 

Q  Yes,  would  you  now  state  what  you  have  in  your 
hand  as  Defendants'  Exhibit  26. 

A  It  is  a  letter  or  mailing  from  N.A.P.  Consumer 
Electronics  Corporation  in  Knoxville,  Tennessee,  to  all 
Odyssey  dealers  announcing  the  lawsuit  with  Atari,  Midway, 
naming  North  American  Phillips  and  Park  Magnavox. 

Did  you  receive  the  letter.  Defendants'  Exhibit 


26? 

A 

the  23rd, 


Yes,  that  was  received  at  my  office  on  Monday, 
If  you  will  notice  the  date  stamped,  and  I  recall 


that  one  very,  *«»  •»<*,  ,e 

sales  Coroe  In  again  for  that  reeling 


had  the  complete 
and  I  excused  myself 
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Gieae  -  direct 
for  a  long-distance  nhn« 

was  in  the  '  ^  CaU  and  W6nt  ln  the  mil.  This 

11  that  morning. 

Hnd  at  that  meeting  what  u 

do  with  res <■  '  anything,  did  you 

..  »u ••  -■  —  -  — 

— “  “•  —• — 

y  sales  manager  was  In  attendance  at  that 

ana  we  the  lettep  as  it,a  MUtto  here_ 
ThSt  there  leeal  pertaining  to  the  use  of 

Pac  -Man  rather  than  K.  C.  Munchkin. 


Q  Did  Mr.  Sllpbrac  make  or  did  you  ask  Mr.  Slipbrac 
to  make  any  further  efforts  with  Minnesota  Pats  in  order  to 

•w 

seek  their c ooperat ion  . 

A  No,  at  that  particular  time  -I  was  not  asked  to 
get  us  any  additional  support.  Mr.  Slipbrac  did  have  the 
letter,  and  he  was  to  carry  that  message  to  his  organization 
the  same  as  we  had  at  the  first  meeting. 

Q  I  will  hand  you  an  exhibit  which  has  been  marked 
during  Mr.  Staup’s  testimony  as  Defendants'  Exhibit  23,  a 
page  from  the  Chicago  Sun-Times  for  Saturday,  November  28, 


1961 . 


Have  you  seen  that  advertisement  of  Minnesota 


Pats  before? 

A  Yes,  I  have.  It'3  a  copy  of  the  ad  dated 
November  28,  Saturday,  referring  to  the  Odyssey  game 
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Q  anS  c,rtrMBe  at  all  i„  tSe  ad  _ 

or  «.  has  I!"  kn°“  "hSt  I8latl0”*B1P'  “  ^  «“ 

— ons -  •—  -  - 
26?  W°  letters«  Defendants'  Exhibits  24  and 


result  of 
to  that. 


,**■  1  reaUy  *»'»•  1  »«»11  hops  It  was  a  direct 


"y  conversatlon  with  them,  but  I 


cannot  testify 


Q  V'ith  respect  fco  the  Minnesota  Pats  ad.  Defendants' 
Exhibit  23,  in  the  center  part  of  the  page,  can  you  state 

what,  if  any,  Odyssey  cartridges  are  referred  to? 

A  The  ad  refers- to  Quest  for  the  Rings,  Monkeyshines 

K 

and  K.  C.  -Munchkin  which  are  our  new  Odyssey  cartridges. 

Q  Can  you  describe  what,  if  any,  relationship 
North  American  Phillips  Consumer  Electronics  has  with 
Minnesota  Pats,  business  relationship? 

A  Minnesota  Fats  is  a  franchise  dealer  of  ours 
in  the  North  American  Phillips  organization.  They  are  a 
totally  Independent  business,  and  we  sell  them  Magnavox 

products  through  the  organization. 

Are  you  able  to  control  their  advertising? 

No,  the  advertising  is  as  an  Independent  business¬ 
man  and  we  are  not  able  to  control  it,  per  se.  We  are 
in  a  position  to  authorize  the  advertising  in  advance  for 
an  account  that  does  have  advertising  funds  coming  or 


0lese  -  direct 
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does  earn  advertlm 

rti8ine  funds. 

«,  onL;;r hnve "  Ma—  - — - 

Pats  with  aaVertlS1°8  ~U«— “*<  «» 

Pect  to  video  game  cartridges? 

Particular  buy-in  programs,  periodically. 

One  of  the  huv-in 

programs  took  place  last  June  whereby  a 
Given  account  agreed  to  take  deliver,  of  ,  certain  a.OUnt 

or  quantity  of  products  and  for  tn.t  purchase,  tne,  earned 
additional  advertising  funds  or  earned  advertising  fund, . 

Minnesota  Fats  did  not  live  up  to  that 
commitment  of  accepting  delivery  of  the  product,  and  there¬ 
fore,  he  had  no  advertising  dollars  on  that  particular 
purchase. 

Q  With  respect  to  the  Minnesota  Fata  a?,  .  ei'c..  • 

Exhibits  ^  and  5  and  the  one  I  most  recently  handed  you. 

A  23? 

Q  No,'  25. 

Can  you  state  whether  Magnavox  or  Odyssey 

has  provided  any  financial  support  for  any  of  those  ads  ? 

i  Those  ads  are  laid  out  at  this  particular  time. 

They  would  have  to  be  authorized  in  advance  by  Mr.  Slipbrac . 

The  dealer  would  have  to  have  a  copy  of  his  authorization 

in  his  hand,  and  I  would  have  to  have  a  secondary  copy  in 


ny  office 


Was  any  of  this  done? 


Gleae 
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,  1  h°Ve  aUthorl2««on,  at  this  time . 

— "  r tBree  aas  were  -  -  - 

..-.p  ^emtL;  ;:y  ^  — - 

E  support  be  granted? 

strvic!  ’,0’  they  W°“1'1  n°‘‘  "°"  th"e  13  '  8JSte"- 

.  “***'  "y  *m*‘  »«oh.ndl.i„g  ad  „ouaa 

aSTertUlnS  “"*•  *  -Id  go  through  the  ads 

“e  “°Uld  *“*  8  J°°k  «  «•  advertising  tn.t  1,  mere  and 
he  "0“ld  brlne  "  “0  *•  on  any  ads  tn.t  may  be  very 

flagrant  violation,  of  our  co-op  policies.  Then  I  .ould 
have  the  opportunity  to  go  throngh  those  and  if  f„  ao„e 
reason  my  service  administrator  and  myself  mis.ed  the  ad. 

It  would  'then  go  to  the  corporate  counsel  l„  Knoxville  who 
would  review  it  for  the  same  legal  teehnicality  i  would 
review  it  for. 


MR.  ANDERSON:  Thank  you.  No  further  direct, 
your  Hpnor. 


THE  COURT:  All  right. 

MR.  ANDERSON:  I  would  like  to  offer  Exhibits 
,  25  and  2 6  into  evidence  at  this  time. 

THE  COURT:  Any  objection? 

MR .  VITTUM:  No  objection. 

THE  COURT:  None. 

MR.  VITTUM:  No. 

THE  COURT:  They  are  admitted  into  evidence. 


BY  MR. 


Giese  -  direct 
-  cross 

(Whereupon  said  Defendants'  Exhibits  24,  25 
and  26  were  admitted  into  evidence.) 

CROSS  examination 


VITTUM: 


Q  Mr.  Giese,  when  you  received  the  October  27 
andum  from  Mr.  Hafner  which  your  receipt  stamped  copy 
has  been  marked  as  Defendants'  Exhibit  24,  you  understood 
at  that  time  that  the  concern  was  about  associating  the 
Pac-Man  name  with  the  K.  C.  Munchkin  cartridge,  didn't  you? 


A  That's  correct. 

Q  Even  though  the  reference  to  Pac-Man  as  a 
trademark  didn't  actually  appear  In  Defendants'  Exhibit  24, 
the  memorandum,  is  that  right? 

A  That's  correct. 

Q  Are  you  familiar  with  the  local  video  outlet 
known  as  Showtime  Video? 

A  Yes ,  I  am. 

Q  Let  me  show  you  an  advertisement  from  the  Chicago 

Tribune,  Friday,  November  27,  1981,  section  4,  page  16. 

This  appears  to  be  an  advertisement  for 
Showtime  Video  referring  to  the  Odyssey  system,  the 
Odyssey  cartridges  and  the  K.  C.  Munchkin  cartridge,  and 
I  quote:  "The  game  as  challenging  as  Pac-Mani" 

You've  seen  that  ad  before? 


A 


Yes,  I  have. 


Giese  -  cross 
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“•  In  parentheses . 

“«ore  the  end  or  the  parentneses 
by  MR.  VITTUM: 

Are  you  familiar  with  that  ad,  3ir? 

A  Yes»  I  am. 

THE  COURT:  What  is  that  exhibit  number? 

VITTUM!  It,S  No.  19,  your  Honor. 

the  COURT:  Plaintiffs ■  Exhibit  19. 

MR.  LAGOD:  That's  correct,  your  Honor. 

BY  MR.  VITTUM: 


Q  I  also  will- show  you  a  document  that  I  have 
marked  a's  Plaintiffs'  Exhibit  18. 

MR.  VITTUM:  That's  18,  your  Honor.  i  have  an 
explanation  for  this.  It  has  a  mailing  label  with 

my  name  on  it.  It  was  waiting  at  my  house  when  I 

* 

got  home  last  Wednesday,  and  I  apologize  to  the  Court 
because  there  is  some  handwritten  notes  on  there. 

THE  COURT:  Show  it  to  Mr.  Anderson.  If  they 
have  no  objection,  I  don't  have  anything  to  say  about 
that.  Let's  see  what  Mr.  Anderson  has  to  say. 

MR.  VITTUM:  I  am  simply  going  to  say  my 
children  wrote  some  notes  on  there  for  their  Christmas 
list . 


THE  COURT:  They  may  not  have  any  objection. 
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G  ies e  —  cr< 


lf  they  do,  we  wm  n  * 

*  e  W111  listen  to  it. 

"•  ,ra>ERS0"!  *>•  -•••  •»  apparently  t„  re<1 
*“  °lr'lM  •«  .»*  Items . 

If  there  is  any  objection  to  anything, 

Wtl1  dl8CUSB  ft.  I  suggest  to  you  you  find 

a  Way  to  erase  it  and  delete  it  r«- . 

>  aeiete  it.  it's  a  very  simple 

thing  to  do,  ordinarily.  Maybe  an  eraser  ^  ^ 
care  of  it. 

Otherwise,  any  kind  of  ink  will  take  care 
of  anything  that's  been  added  to  it. 

MR.  ANDERSON:  I  think  we  can  live  with  the 
red  markings. 

THE  COURT:  All  right.  Let's  proceed  now. 

* 

MR.  VITTUM:  1  just  want  the  Court  to  know  the 
red  markings  were  not  on  it  when  it  was  received  at  my 


house . 


✓THE  COURT:  All  right 


BY  MR.  VITTUM: 

Q  Now  let  me  show  you  Plaintiffs'  Exhibit  18  for 
identification. 

I  ask  you  if  that  appears  to  be  an 
advertising  piece  for  a  retail  chain  known  as  Video,  Etc., 
with  outlets  in  Deerfield  and  Skokie ’ 

A  It  appears  to  be  that . 

Q  And  it  also  lists  the  Odyssey  II  system,  and  it 


Giese  -  cross 


ll3t=  the  new  eames  for 

K.  0.  Munchkin 

in  cartridge  a,,  j  ,u 

game)11 .  '  'a  ^ac“Man 

■v 

THE  °0UM‘  «r.  Vittum . 

MR.  VITTUM:  Yes. 

_  m  COURT:  ,  **,»  understand  why  is  „  necessary 
take  up  this  tine  to  ask  Mr.  Olese  what  that 
document  contains  when  1  can  look  at  It.  you  can 

l0°fc  "  “•  l0“  t»  *«■«  up  time  with  the 

witness  about  a  document. 

If  you  want  to  offer  it  in  evidence,  see  if 
there  any  objection  or  if  there  is  a  stipulation  to 
admit  it.  I  can  look  at  it  and  see  what  it  says. 

Admit  it.  It  isn't  necessary  to  ask  a  witness  these 
questions . 

MR.  VITTUM:  Thank  you,  your  Honor.  That  was 
my  la^t  question  for  the  witness. 

THE  COURT:  Well  — 

THE  WITNESS:  May  I  comment  on  that. 

THE  COURT:  No.  Wait  and  see  if  Mr..  Anderson 
has  any  questions  of  you. 

Do  you  have  any  questions,  Mr.  Anderson? 

MR-  VITTUM:  Let  me  just  offer  Plaintiffs' 

Exhibits  18  and  19. 

THE  COURT:  Any  objection  to  Plaintiffs'  Exhibits 
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and  199 

~  “••• » .. 

Exhibit  18  lt  bU19'  ““h  "■«*«*  *«  ««««,. . 

P„,.*d.  '  ”U"<,atea'  1  -«  -  —  x.  ... 

*  C0URT:  What  i3  the  purpose  of  offering  -- 

MR.  ANDERSON:  And  T  ^ 

and  I  do  object  to  it. 

THE  COURT-  --  th< 

this  exhibit .  19  l8  not 

Objects  to.  If.  W.ittnd  into  evid.no. 

(Whereupon  old  Plaintiff, .  Exhibit  19 

was  admitted  into  evidence.) 

THE  COURT:  What  is  the  purpose  for  offering  36? 

MR.  VITTUM:  18  is  another  advertisement  passed 

through  the  mails  illustrating 'a  retailer  using  *  -- 

the  name  Pac-Man  for  this  game. 

THE  COURT:  The  objection  is  overruled.  It’s 
merely  to  3how  that  somebody  else  out  there  In  the 
world  of  business  has  issued  that  document. 

MR.  VITTUM:  Thank  you. 

THE  COURT:  It's  only  for  that  purpose. 

MR.  VITTUM:  That's  all. 

THE  COURT:  All  right.  It  may  be  admitted. 
(Whereupon  said  Plaintiffs'  Exhibit  lS 
was  admitted  into  evidence.) 

MR.  VITTUM:  No  further  questions,  your  Honor. 
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23 

* 

25 


Glese  -  redirect 

the  COUKT:  Anything  .1m  of  „ 

K  eise  of  Mr.  Glese? 

MR*  ANDERSON:  Yes. 

r2^IR15CT  EXAMINATION 

hY  ANDERSON: 

•  Glese,  I  would  n  i, 

exhibits  Plal  ,  y°U  t0  l0OiC  at  these  **< 

’  Plai«tiffs;  Plaintiffs.  Exhi hi t-  ,« 

Exhibit  19.  Mt  18  and  Plaintiffs 

With  respect  to  Plaintiffs'  Exhibit  18 
^  you  or  as  far  as  yoU  .now,  anyone  associated  with  ' 
Magnavox  author!*.  th,  rarerance  Pac.„„  „ 

With  K.  C.  Munchkin  as  indicated  on  that  exhibit? 

A  No,  that  was  not  authorized  in  advance.  There 
is  no  tfagnavox  co-op  on  an  item  such  as  that,  and  I  have  had 
a  conversation  earlier  with  Video,  Etc.  on  an  ad  that  was 
also  run  in  the  Chicago  paper  referring  to  it  as  K  c 
Hunchlcin  as  a  Pac -Man-type  game. 

I  personally  picked  up  the  phone  and  talked 
to  them,  and  I  told  them  that  it  was  not  to  be  advertised 
as  anything  other  than  a  K.  C.  Munchkin  cartridge. 

Q  I  notice  this  ad  was  --  that  *s  Defendants  '  -- 
Plaintiffs*  Exhibit  18  indicates  that  the  prices  are  good 
throufh  11-30-81.  Do  you  know  how  far  back  this  particular 
piece  was  prepared? 

A  No,  I  do  not.  This  is  the  first  I  have  seen 

this  . 


Glese  .  293 

iese  ~  redirect 

Q  Wi  t  h 

Vldeo>  dld  Magnavox  in  ^  Plaintlff3'  ExhlMt 

N  °ny  “ay  authorize  that  ad? 

I  »•  *  .«.«* ■** *“-■  -  «™«- «.» 

y  f  Minnesota  Pats . 

"  “"y  *“PPO»  authorized  or  a„y  .. 

None  whatsoever. 

**'  a,,DE,>S0»:  No  further  redirect. 

MR . VITTUM:  Nothing,  your  Honor. 

I  ™E  COraT!  you,  Mr.  Glese . 

(Witness  excused.) 

the  COURT:  You  have  another 
Mr.  Anderson? 

«v 

MR.  ANDERSON:  No,  your  Honor,  I  don't.  I  wonder, 
though,  if  perhaps  the  best  witnesses  aren't  the  Fac-Man 
and  K.  C.  Munchkin  games.  Would  you  like  -- 

THE  COURT:  Just  wait  one  minute  now.  I  just 
want  to  know  from  the  defendants  if  you  have  any  other 
witness  to  call. 

MR.  ANDERSON:  No,  your  Honor. 

THE  COURT:  All  right.  Then  all  the  exhibits 
offered  by  the  defendants  are  in  evidence.  My  notes  show 
that.  All  the  exhibits  down  to  and  including  Def  endants ' 


Exhibit  26, 


All  right.  Any  rebuttal,  Mr.  Vittum? 
MR.  VITTUM:  No,  your  Honor.  No  rebuttal. 


?94 


is  t„„7  C0,ffiT:  4U  rl8M'  811  *■ 

nac  correct?  ,4n* 

*“•  VITT™;-  I  believe  so,  your  Honor. 

»>.  ANDERSON:  Yes,  your  Honor. 

COURT.  All  right.  Now  how  much  time  are 

JOU  EenUe"en  -quire  or  heslre  to  summarise  this 

matter  Tor  the  Court,  ,„d  before  you  answer  my  question,  let 

me  tell  you  that  it's  now  12:20.  i  nave  another  case  which 
-as  set  a  long  time  ago  to  begin  at  2:00  o'clock.  Tell  me 
how  mucy  time  you  need  to  argue  this  matter  in  summation. 


First,  Mr.  Vlttum. 

MR.  VITTUM:  I  would  believe  15  to  20  minutes. 


your  Ifonor. 


Honor . 


THE  COURT:  All  right. 

MR.  ANDERSON:  That  should  be  satisfactory,  your 
THE  COURT:  All  right.  Well,  then  I  can  hear 


you  in  summation  now. 

What  I  am  going  to  do  is  adjourn  these 


proceedings,  and  I  am  going  to  try  to  decide  this  matter 
tomorrow  morning  between  9:00  and  10:00  o'clock  in  the 
morning  because  I  have  to  look  over  your  proposed  findings 
of  fact,  and  I  will  decide  this  motion  for  preliminary 
injunction  tomorrow  morning.  I  am  going  to  have  to  hope 
that  X  can  get  the  writing  that  1  have  to  get  done  this 
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afternoon  ln 

now.  °  11  ’  1  1,111  Bear  few  In  summation 

q-oo  „>  *  tflen  odJ°nrn  theae  proceedings  until 

•  -oct  tomorrow  morning  end  X  b.ve  one  or  two  blocs 

for  the  plaintiffs ,  Mr.  W«2  w.  Vlttum,  Xr., 
WU1  ^  resP°nalble  for  all  tn.  originals  of  the  exhibits, 
ana  Mr.  Theodore  w.  Anderson  win  be  responsible  for  all 
the  exhibits,  that  is,  the  originals  of  the  defendants. 

MR.  ANDERSON:  Thank  you. 

THE  COURT:  I  have  some  of  the  copies  here. 

Mr .  Grice,  will  you  return  these  to 

Mr.  Anderson. 

MR.  VITTUM:  Your  Honor." 

THE  COURT:  So  each  side  will  be  responsible  for 
the  original  of  the  exhibits. 

'  MR.  VITTUM:  With  one  exception.  I  think  we  both 
marked  the  Pac-Man  machine.  Since  it's  Mr.  Anderson's 

machine  -- 

THE  COURT:  I  understand  that.  We  know  there  is 
L  pac-Man  machine  marked  as  Plaintiffs'  Exhibit  16 .  It's 
ja  1 3  o  Defendants'  Exhibit  1M ,  and  there  is  that  console 

I  think  it  has  been  marked  by  both  sides,  isn’t  that 

orrec  t  ? 

MR.  VITTUM:  That’s  correct. 
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that . 


THE  court:  All  right.  Then  the  record  shows 
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Now  with  regard  to  these  two  -  these  vital 
exhibits  in  this  proceeding,  and  that  is  the  Pac-Man  arcade 
video  game,  which  is  Plaintiffs'  Exhibit  16,  Defendants' 
Exhibit  -14  and  the  console,  did  you  want  to  do  something 
with  those?  You  said  something  about  it,  Mr.  Anderson. 

MR.  ANDERSON:  Your  Honor,  on  Wednesday  you 
indicated  an  interest  in  actually  getting  close  to  the  games. 

THE  COURT:  Let  me  tell  you  what  I  have  done. 

I  have  looked  at  --  I  am  looking  now  at  the  Odyssey  console, 
and  that's  what  is  referred  to  As  the  Odyssey  2. 

MR.  ANDERSON:  Yes,  your  Honor. 

THE  COURT:  Well,  I  am  looking  at  it  now,  am  I 


not? 

MR.  ANDERSON:  Yes,  your  Honor. 

THE  COURT:  And  I  have  also  seen,  1  have  seen  the 

T4.,„  been  displayed  a  number  of  times,  and 

Pac-Man  game.  ^ 

it's  also  Plaitiffs'  Exhibit  4. 

HR.  ANDERSON:  Yes,  your  Honor. 

m  Except  that  Mr.  Averett  has  said 
the  COURT:  Excep 

^  K  C.  Munchkln  rendering 

no  he  spoke  about  the  K. 

something  ""  nc”  Atari's  rendering. 

K  0.  Munchkln  ..*•  *» 

hr.  *»»><»"  TO,t  “  " 

THE  court:  But  1  have  seen 


of  the 
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maze,  and  I  am  , 

Pac  -Man  and  n°"'  ana  1  have  “• 

characteristics  of  these  two 

video  games  which  is  obvious  i9  th  B 

US  i 3  the  Pac -Man  arcade  video 

game  only  has  one  maze. 

MR.  ANDERSON:  Yes,  your  Honor. 

THE  COURT:  And  the  Odyssey  2,  K.  C.  Munchkin 
cartridge,  when  used  in  that  console  produces,  as  I  was 
told,  seven. 

MR.  ANDERSON:  Actually,  I  think,  more  than  that, 

your  Honor. 

THE  COURT:  How  many  more? 

MR.  ANDERSON:  Well,'  there  are,  I  believe,  and 
f ou  might  have  to  have  Mr.  Averett  explain  this  but  there 
ire  different  mazes  on  the  programmable  mode  where  the 

Dwner  can  make  any  maze  he  wants.  Then 

THE  COURT:  But  one  of  them.  In  any  event,  one 

of  them  is  this  one  I  am  looking  at  now. 

MR.  ANDERSON:  *es,  your  Honor. 

THE  COURT:  And  I  take  it,  this  is  the  one  that 
<  tiffs  claim  infringes  upon  Pac-Man's  video  game. 

^  AHDBBSOK,  I 

4-hat-  I  can  hear  you, 

I  assume  that. 

the  couk  j.  •  * 

I  have  them  right  here. 

looked  at  these  two,  and 
but  I  have  look 

is  there  anything 

„  i  think  we  used  in  cross 


MR 


ANDERSON:  No, 
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examination  of  Mr  m 

*  Mo°ne,  Plaintiffs » 

which  we  Grim  dibits  4  and  12 

compared  slde  by  al(Je 

THE  COURT:  ^es  t  h= 

6S’  1  hav'  “  right  ,  ha>, 

botl”!  Of  ti^Gm  Y*  4  rrl^4- 

ere*  and  U's  Plaintiffs'  Exhibit  12 

Averett  suggested  is  not  accurately  the  K.  C. 

Munchkin  maze  The  ..u  *. 

,  ’  ihe  one  th«t  I  am  looking  at. 

MR.  ANDERSON:  1  believe  it  was  Plaintiffs' 

Exhibit  6  Mr.  Averett  said  was  not  accurate. 

MR.  VITTUM:  It  was  the  magazine  advertisement. 


the  -- 


MR.  ANDERSON:  The  magazine  advertisement,  not 


THE  COURT:  The  magazine  advertisement  which  he 


thought  was  more  Atari's  rendering  than  the  actual  maze, 

a3  I  am  looking  at  it  now. 

MR.  ANDERSON:  Yes,  your  Honor. 

THE  COURT:  All  right.  Let  me  find 
'  MR.  VITTUM:  Your  Honor,  did  you  want  a  copy 


of  Exhibit  6? 


m  u.11  I  was  looking  to  see  If  I 

COURT:  Well,  a 


MR.  VITTUM:  I  believe  -- 

THE  COURT:  And  I  don't  have  it,  for  some  reason. 

1  Tfc's  not  a  marked  copy, 

HK.  VITTUK1  Hire.  » 

but  it  18  the  ls  that  an  original. 

ail  rl  Cilb  1 


She  -  that  an  original? 

r,ni.nT-  All  right. 

THE  court  • 
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'  VITTUM:  Yes. 

THE  court-  To  0.K  „ 

that  the  original  exhibit? 

VITTUM:  Ro  ,t,a 

>  3  an  extra  copy,  your  Honor, 

THE  COURT-  THo 

•  It  3  an  extra,  i  don't  want  you 
to  give  me  any  original  exhibita. 

t  MR.  VITTUM:  I  understand  that. 

THE  COURT:  Mr.  Qrice,  will  you  staple  this 

8 

together  * 

9 

THE  CLERK:  Very  well. 

10 

THE  COURT:  Now  how  do  these  things  -- 

11 

MR.  ANDERSON:  There  is  one  column  on  the  second 

12 

page  on  the  left  side,  your  Honor,  which  goes  --  no,  on 
1 13 

\  the  other  side,  the  left-hand  column. 

W  THE  COURT:  Oh,  this  right  here. 

15  MR.  ANDERSON:  It  lists  all  of  the  games  Odyssey 


offers 


THE  COURT:  Will  you  staple  this. 


THE  CLERK:  Yes. 
THE  COURT:  This 
«r.  VITTUM: 


is  plaintiffs'  Exhibit  6. 
intlffs'  Exhibit  6,  your  Honor, 


yes  . 


THE  COURT: 


.  AH  right 


Let  we  ask  a  question 


of  Mr.  Vittum. 


vittum 


.  Yes 


the  court*. 


.  Which 


of  these  mazes 


the  Odyssey 
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C°nSOle  d°  <*•  pulntlffa  a 

to  U3e  your  exDrB  CCUS6  °8  lnfringlne  copy,  or 

here>  :;hich  1  -  -  * — - 

substantially  similar  as  to  show 

copying?  w 

VITTUM:  That  is  exactly  correct,  your  Honor. 
the  COURT:  «,  right .  I  „.„t  to  be  sore  .. 
understand  „e  ere  using  the  se.e  ter.e.  whlch  „„„  „t 

these  K.  C.  Munchkin  mazes  Is  accused  by  the  plaintiffs  as 
infringing  the  Pac-Man  maze? 

MR.  VITTUM:  All  right.  It  is  the  maze  that  I 
have  just  generated  by  pressing  the  reset  button  and  -- 
THE  COURT:  Mr.  Anderson,  will  you  state  for 
the  record  what  Is  it  Mr.  Vittum  is  doing,  so  you  will 


agree . 


MR.  VITTUM:  And  I  am  now  pressing  the  zero  button 


along  the  numbers,  and  it  is  the 

*  THE  COURT:  All  right.  The  maze  which  now  is 

shown . 

VITTUM:  That  is  correct,  your  Honor. 

THE  COURT:  Let  me  ask  another  question.  Is  it 

.  .nMff3  that  there  are  any  other  mazes  in 

claimed  by  the  plaintiffs 

«.hat  infringes  Pac-Man,  that  I  have  referred 

that  cartridge  that  IW 

„<„h  is  Plaintiffs'  Exhibit 
to,  and  which  » 

m  VITTUM:  yes,  y°»r  »osor.  ».  »ub.l« 

0f  bb.  *»*  ■"  **  ”Pr",e“t 


Vltt“"  -  dosing  Jjl 

an  Infringement  or  are  3o 

It  13  also  our  e  ,  30  3lmllar  as  to  demonstrate  copying. 

similar  ntention  that  this  maze  is  the  most 

similar,  and  it  ia  A 

eon_  .  006  that  has*  at  least  in  the  Atari's 

conceptual  form,  it  is  th. 

13  the  version  that  has  a  period  in 
the  adVertl3i^  -d  i„  the  instructional  booklet. 
the  COURT:  All  right. 

MR.  VITTUM:  Will  you  hear  us  now  in  argument, 

your  Honor? 

THE  COURT:  Yes. 

MR.  VITTUM:  Thank  you. 

WHEREUPON  THE  FOLLOWING  CLOSING  ARGUMENT 
WAS  MADE  ON  BEHALF  OF  ATARI  .AND  MIDWAY  CORPORATION  BY 
MR.  VITTUM  AS  FOLLOWS: 

MR,  VITTUM:  May  it  please  the  Court. 

THE  COURT:  You  may  proceed. 

I^IB ..  VITTUM:  Your  Honor,  plaintiffs  Submit  that 
we  have  established  on  the  evidence  all  the  elements 
required  for  preliminary  injunction  for  relief  for  copy- 

and  for  unfair  competition  and  deceptive 

right  infringement, 

a*  to  the  copyright  claim,  the  copyright 

practices . 

_  -  c  denotes  the  scope  of  protection. 

statute,  17  U.S.C., 

of  the  statute,  and  I  h.v.  for  the  Court  photo- 

Section  501  0I- 

-  tBe  public  law  having  «h.  h.alc  pro.l.lons 

copies  of  v 

A  and  section  501  defines  Infringement. 

involved,  an° 


iemonstrate  copying 


Vittu«  _ 


cl°sing 


3u2 


Wh,t  u  •<»  i 

*“y  0f  the  «=lusive  „  ‘  th"  U  *•  to  ,iei.te 

ri9hts  0f 

coP^ight  owner  in  c.  °Pyri*ht  given  to  the 

'  ections  log  h. 

Statute .  For  purposes  of  ■  3h  '°8  °'  “*  C°"rl«« 

this  h  o  a  w  t'  . . 


ui  this  ho 

we  need  only  look  *ring  and  this  proceeding, 

terms.  ..  ection  log  of  the  Code  which> 


terms,  gives  _  v'wue  in  its 

he  bright  owner  the  right  ft 
copyrighted  wort  l„  „  .  “* 

copies,  the  right  to  prepare  derivative 

”"k  b“ed  “  copyrighted  sort,  the  right  to  diatrihut. 


copie.  and  th,  right  to  display  and  p.rfor.  in  the  case  of 


an  audio/visual  work,  such  as,  this. 


A  showing  of  violation  of  any  one  of  these  rights 


then  represents  infringement  under  the  Copyright  statute. 

Each  are  independent  acts  of  infringement  and  can,  independent¬ 
ly#  support  the  injunction  that  rs  here  sought. 

As  the  Court  had  several  times  pointed  cut,  the 
real  question  for  determination  here  is  the  issue  of  copying. 
The  issue  of  the  similatity  of  the  audio/visual  content  of 


The  issue  of  the  similatity  of  the  audio/visual  content  of 

hi  ts  especially  true  here  where  a  validity 

the  two  games.  Jax 

,  a  hf  is  unchallenged  for  purposes  of  this  hearing 

°f  the  copyrignt 

axially  true  here  where  the  defendants 

and  it  is  also  especially 

.„r  awareness  of  the  Pac-Kan  and  hence,  have 

admit  their  prior 

__  to  the  copyrighted  work. 

admitted  access. to 

Cases  have  made  clear  that  copying  within 

f  the  statute  can  ha  -own  «  P-f  of  access  and 
Waning  oft  ^  go  further  and  they 


admi 


„  have  made  c. 
Cases  have 


Waning  of  the  —~ 

„  ,  -i  a imi lari ty • 

substantial  91 


The  cases  go 


3J3 


establish  a  r_, 

substantial  ,i.u  '**“  tl“  of  .cc..,„d 

y •  Where 

extraordinary  h*  access  i*  shown,  an 

i  9ree*  Of  8i*ilarl  . 

produce  an  inferenc  1  b*  s>>own  in  order  to 

but  in  a  case  ^  ^  ^  C°Pyin9  *"*  Pl*~' 

^ c  SUCH  as  th  i  o  w 

w  ore  awareness  and  access  to  t 
.-oat  u  ahow„  ln  the  „u>iic<_  th#  ?tM(  ot 

similarity  „ddd  „ol  b.  „  <co>j<  u  ^  ^ 

Finally,  from  the  case  law  standpoint,  your  Honor, 
the  cases  make  clear  that  the  standard  to  be  applied  is  one 
of  the  ordinary  observer.  It  is  not  the  skilled,  the 
trained,  the  expert,  and  it  it  not  the  computer  programmer. 

It  is  not  even  the  columnist  who  writes  columns  about  arcade 
games.  It  is  the  ordinary  observer.  The  test  is  whether 
the  ordinary  observer  would  find,  similarity  .  *  -  *'  - 

ordinary  observer  it  would  appear  that  the  accused  work  has 

been  derived  from  the  copyrighted  »rk. 

,  ,  wouia  MU  to  the  Court  ’  s  spe,  atter  . 

ited  in  our  memorandum.  rfs  the  5ld  and 

of  the  cases  we  cited 

.„.in.t  McDonald  Corporation  at  562  r.  2d  1157 


x  would  cal'  w  - 

u.  we  cited  in  our  m.mor.n, 


of  the  cases  we 

auainst  McDonald  corporation  at  5«2  r.  2d  11' 

Marty  Kroft  case  e9«in 

t  very  instructive  for  purposes  of  this  case 

involved  a  claim  by  the  owners  of  the 
because  that  ^  t.levi.ion  pro,ram  that  their 

cop,  right  in  e.  ^  ^  fey  th.  u..  by  McDonald  Corpora: 

copyright  had  ***“  '^^  #<  tb«  copyrighted  work. 

and  its  edv.rtlei*W  *>  tbA.  one  because  it 

The  case 
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. 


, 

i 


t-'i'  * 


1 


involves  a  Channfl  * 

3  oi  medium.  There  the  change  from  a  televi- 

^ram  to  an  advertising  format.  Here  we  have  a  change 
in  medium  from 

° 1  tae  arcade  games  to  the  home  video  games. 

case  is  also  instructive  because  it  was  a  case 
fiwhere  access  was  shown,  indeed  just  as  was  the  case  here. 

There  was  an  inquiry  to  the  copyright  proprietor  requesting 
permission  or  a  license,  just  as  here,  and  no  license  was 
|  obtained.  The  infringement  took  forward.  Just  as  here, 
the  Court  applied  this  inverse  relationship  in  the  quantum 
of  proof  between  similarity  and  access,  and  pointed  out  that 
ji  a  lesser  degree  of  similarity  need  only  be  shown  there 

because  access  was  so  clear,  apd  finally,  the  case  is  important 
|  because  the  Ninth  Circuit  Court  of  Appeals  in  chat  decision 
i  declined  to  permit  the  defendant  tb  dissect  the  copyrighted 
I  infco  individual  characters  and  then  to  point  out  details 

E  olothln„  colors  and  «»*“  “  ““  th*" 

il  had  woo  »  violation  o£  o=Pyri,0t. 


Court  pointed  out  the  impression  of  work  as 


a 


i  e  to  the  o 


r dinary  observer 


THE  COURT :  Where  do  you  say  that  case  is  cited? 
mr  vittuM:  If  -  =ited  in  our  memorandum  of  law,  your 


Honor . 


1 

Ml  I 


tUE  COURT:  AH  right . 


of  the  decision  here  which 


MR  VITTUM:  I  have  a  copy  or 

Em  ^  ^  ^  “’hU’“ 


Vittum  - 


1 

2 

3 

4 

5 

6 

7 

8 

9 
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ot  the  case,  y0Ur  Honor. 


MR‘  LAG0Di  Vour  law  clerk  was 


earlier  today,  your  Honor. 

■w 

the  COURT:  Oh, 


provided  with  a  copy 


has  advanced  in  its  effort 
of  the  K.  C.  Munchkin 


yes,  I  have  this. 

ITU. 4 .  So  we  would  submit  the  Sid  and  Marty  Kroft 
case  answers  many  of  the  contentions  that  the  defendant 

to  demonstrate  noninfringement 
game,  but  as  to  the  primary  question 
of  similarity,  it’s  not  as  the  Court  has  noted.  It's  not  a 

10  question  of  law,  it's  a  question  of  fact.  It's  a  question 

11  of  observation  of  the  games  themselves,  the  audio/visual 

presentation  and  their  play. 

The  testimony  of  botlr  sides,  the  witnesses  has 

emphasized  the  primcipl.  areas  of  similarity.  The  .pp.ar.nc, 
the  similarity  in  oh.raoter,  the  similarity  in  pl.y  of  the 
the  similarity  in  serin,  and  even  a  similarity  in 

sides’  witnesses  have  noted  that  the  games 

strategy  ■  Both  sides 

I  ^ral  gobbler  character  who  moves  about 

Iboth  involve  a  cen  - 

•  ,ots  and  scoring  points,  and  avoiding 

L  a  raa5!e  capturing  <*ots 

W  Wa  ^  sides*  witnesses  have  noticed  that 

I  goblin  monsters  -  special  dot  which,  when 

involve  a  concept  ot 

■both  games  x  turns  the  tables  and 

V  the  gobbler,  reverses, 

■consumed  by  t  the  monsters  and  to  score 

1 0  oonta«~i. 

the  gobblers  to 


|pc  rmi  ts 


Ldditiona 


1  bonus  P°x“  have  pointed  out  tne  similar- 


lio th  3 


ides’  *itnes 


_  _ I  ,  ^mental  scoring,  and  both  sides 

I  tllis  i ncr<~ 

.  sCOring r  tni 
titles  xn  *co 


Vittua  - 
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witnesses 

aVe  Pointed  out  the 


of  a  tunnel  wraparound 


similarities  of  the 


games . 


'  Unique  to  the  Pac-Man  and  Munchkin 


: 


* 


% 


Indeed,  the  defendants1  expert,  Mr.  Kunkel,  said 
Mun_hicin  was,  and  I  quote  "obviously  inspired  by 

Pac-Man . " 

k 

Mr.  Kunkel  also  noted  that  Pac-Man  was,  and  again 
I  quote  *Undi sputably  the  most  popular  coin-operated  game.” 

Mr.  Kunkel  noted  that  there  were  only  superficial  slight 
differences  in  the  ghost  characters  in  the  two  games,  and 
i  j^n  listening  to  the  sounds  of  the  K.  C.  Munchkin  game  and 
the  Pac-Man  game,  he  noted  that  the  sounds  were  similar  as 

well  . 

Mr.  Kunkel1 3  principal  area  of  difference  dealt  with 

sophisticated  notions  of  strategy  that  a  skilled 
some  rather  soP,ua 

,  ,  knoW  but  that  type  of  difference  does  not  meet 

player  would  Know, 

nhaarver  test  of  one  looking  at  the  games  as  a 

the  ordinary  ob-erv^ 

„  two,  you  would  form  a  conclusion  as  to  the 

whole  ,  and  o ■ 

•  w  or  * 

1  similarity  importantly,  here  we  need  not  rely  solely 

Even  more 

lf  evident  similarity  of  the  two  games,  your  Honor. 

I0"  ""  ‘  V.orth  -etican  Phillips1  conduct  to  rely  on  as 
ill  V<*  ,  .lo  k.  C.  Munchkin  game 

„„  "■“»*»*'  ”'“1 

1“  *  .m-.  .««  «-  *«*«—  P*r*1“" 


,  ^  Phi  1  HPS 

I  American  1 


Vittuw  -  closi 


3-.7 


K.  Munchkin.  game  th* 

4  y  ln3tructed  him  to  make  changes  to 

make  the  characters  more  diff 

ore  different  so  that  the  Pac-Man  or 

gobbler  character  was  nn*  i 

no  longer  yellow  just  as  it  is  in  the 

Pac-Man  game, 

North  American  Phillips,  your  Honor,  accepted  the 

problem  that  has  occurred  in  the  field  at  the  retail  level. 

* 

North  American  Phillips  in  a  unique  action,  as  testified 
by  Mr,  Staup,  circulated  a  warning  to  its  Regional  and  District 
Managers  pointing  out  that  there  was  an  important  potential 
problem  involving  trademark! .  They  didn’t  even  have  to  tell 
the  District  people  >n  that  memorandum,  Defendant!  ’  Exhibit  21, 
they  didn't  even  have  to  tell  the.  that  the  problem  van  the 

:  e  game.  «•  «—  >“‘I  «'**«'  T 

I  two  games  wouid  hno. 

.  Jolt,  ,  nil  rhilli?a  anticipated  exactly  the 

•  ,  aimila.ity  that  ha.  oocurr.d  hare.  -‘owe 

A  ;  .t  showing  bee.a..  ~  «* 

I  need  be  U»  '  ^  ^  T„.  g,m.  ha.  been  adv.rti.ad 

I  .  Munchkin  game  «“  **~«t*“1  “* 

[  and  sold.  ,  ■  .  'erred  to  as  the 

III  pac-Man  name.  Jt  3 

II  sold  using  the  -  pac_Man>  as  challenging  as  Tac-Man 

1  n n me  #  i  n  t'gs  Od'i  s  s a  j  a 


Pac-Man  game,  3*s  Mr  Gallo  that  it  was  Odyssey-s 

•  -  *;  Loan  van  “** 

Pac-Man ■  »»*  ““\  „  ,.1V  to  the  retailer-  and  -» 

.„v  are  going  t  Well,  that’s 

i,  that  they  that  not  happen- 

th.«  ho-  »<**“*  “ 


-  «..U, 
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like  fixing  the 
has  occurred. 


G  tos si 


^  on  a  railroad  after  the  accident 


tantly ,  this  evidence  of  confusion  that 

has  occurred  at  the  . 

etail  level  strongly  suggests  how  the 
i  i  e°Plc  out  in  the  field  perceive  these  two  games. 

®  "‘is  w°urt  may  recall  the  Eveready  decision  which 

p|  came  to  this  Court  from  the  Court  of  Appeals  after  the  deci- 
I  sion  on  the  trademark  issued.  The  Court  of  Appeals,  in  that 
■  case  had  before  it  three  separate  items  of  confusion  at  the 
1  retail  trade  by  Judge  Marshall  who  dismissed  it,  and  the 

I  decision  which  was  reversed  by  the  Court  of  Appeals. 

I  I  The  court  of  Appeals  in  its  decision  pointed  out 

1  *  .hat  kind  of  retail  level  confusion  evidence 

13  how  important  tha 

I  ld  submit  that  the  evidence  shown  here  in  Chicago, 

14  is.  We  would  sudiu 


•  ,o3  Angeles  papers,  is  something  that  is  totally 

fc  j’.v  in  Los  a  g  , 

■  of  „„th  «  *■  *  °‘ 

[l«  beyond  the  tf“  ^  violation  of  the  -plaintiffs' 

■  £  the  games. 

W*  similarity  °  .  Qf  the  extreme  importance 

n  ana  it  1S  pro 

W  rights,  y»ur  HOn°  That  matter  is,  I  would  submit,  your 

of  prelimin#ty  t&  0Ttrol  at  the  retail  level,  and  there 

II  lv  out  °  f  c^“ 

10  Honor,  utte  ,.orth  American  can  do. 

»  isn't  anything  ^  of  “  1 

ft  f*1”''  otiwarily  •.*«■  °"H  « 


irlier,  »«r 


"  .  -rements  a--  - 

into  l^tle  ^  o£  the  ,-sts  and  there  is  a  facial 


nd  point  o 


ut  that  there  are 


game 


bumps  on  t*1 


.aiders  ° 


£  the  gho« 


Vittum  - 


clos  in<j 
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mouth  goes  about  qoina  =  fv 

yomg  after  the  dots. 


expression  otl  the  m„  .  . 

-ning  gobbler  character,  but  that  doesn't 

mitigate  from  the  similar!*-  - 

ZY  of  that  creature  when  it9  open 

That's  the  expression 

of  the  game.  That- 1  q  4-u^  •  ,  ^ 

°  idea  and  that's  what's  involved 

rtcro,  ^ hi s  whole  notion  of  idea  versus  expression  which 

Mr.  Anderson  alluded  to  so  frequently,  your  Honor,  I  think 

it  is  important  that  the  Court  put  that  in  context. 

That's  true  in  any  copyright  case,  as  I  argued 

earlier.  Xt  would  be  true  in  a  motion  picture  work.  It  would 

,  .  ^  nUv  but  it's  how  that  basic  idea  is 

be  true  in  a  stage  piay ,  dul 

represented . 

„  had  Mr.  Averett  explain  in  his  testimony 
Now  we  naa  w* 

•  -nal  concept  was.  a'nd  that  was  simply  a  maze 

what  the  origina  .  .. 

chase  game  where 

ugg j.c  idea 

Now  that's  a  Pac-Man  game  by  the  central 

in  tne 


the  central  character  would  score  points. 

Now  how  is  that  idea  expressed? 


Well,  it's  exprease  goes  about  avoiding  ghosts 

UQ g  dotS , 

character  wh°  1111111  d  by  the  sequence  with  the 

Tt  is  expressed 

It  _ anH  the  ] 


and  gobblihS- 


a  in  roles  occurs  and  the  Pac-Man 


the  reversa 

.  n  e  wh®r<2  Kinc  the  gobblins  . 

power  pills  _uti  by  munching  tne 

can  s 


,cr. 


characte r 


Nov' 


those 

not 


ate  a 


the 


u  the  expressions  of  idea,  your 
idea ,  -d  those  are  the  expressions 


■  II  HOn°r*  Tl\  tbe  *********  ‘iaV  yo  ,  nor ,  I  woul 

that  all  o  Munchki»- 

111  d  K-  C-  .kelihood  of  success 

f  the  11 

term®  ° 


is 


Pac-Man  *n< 


found  to  be  common  between 
>r,  I  would  s 
aspect  of  a 


that  in 


vittum 
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HI  closing 

I ,  prali„i„acy  l„juo=tioit  ^ 

1  2  PrQi*ence  of  conceded 

I  validity ,  the  admitted 

I  cess  and  the  similarity  shown 

■  b>  tne  games  themselva<? 

I  r  tae  witness*  testimony.  North 

I  Ante r i can  s  conduct  -3*1/1  *.1  . 

na  the  retail  evidence  show  that  ultimate 

l  5 

[  1  success  on  the  copyrignt  claim  is  not  nearly  likely,  your 

6 

I  Honor,  it  s  virtually  certainty. 

I  7 

I  The  remains  for  consideration  are  the  questions 

;  8 

II  of  irreparable  harm  to  ,the  plaintiffs  from  the  conduct 

g 

[  of  the  defendant.  There  is  direct  evidence  of  harm  to  the 
ij  i  laintlff  Atari.  The  witnesses  from  North  America.*  Phillips, 
here  today,  your  Honor,  have  made  clear  the  considerable 
I”  economic  importance'  of  launching  this  game  into  the  Christmas 
T  market .  Mr.  Moone,  when  he  testified,  the  senior  executive 

r  officer  of  CO».*~r  «•*  At“1'  "" 

f  16  „nJll  inVolve.uent  had  been  required  because  of 

■  clear  his  personal  xnv 

1.  .  mers.  such  as,  sears  and  K-Mart,  who  had 

1  ■  the  large  custom  - 

!  17  _  with  Atari  based  on  the  assumption  that  Atari 

■  booked  6rder^>  _  Moone '  s 


18 


80 


booked  otu  un  ho;ne  video  9„e.  Mr.  Moone 

"i  ns  i  V6  *  ® 

has  the  ext  ^  ^  while  no  orders  have  yet  been 

testimony  makes  ^  certai„ty  that  those  orders  will 

cancelled,  ifc‘3  ^  orders  will  be  refused  if  that 

be  cancelled  an  ^  BOt  hold  up.  If  tbe  K>  C‘ 

premise  of  **C*  joined,  the  damage  is  direct  anu 

is  not 

Munchkin  ^ail 


can  ce. 


be  canc< 


certain 


C  .  Mu 


nchkin  has  sough 


t  to  preempt  the  home 


was 

any  doubt 
to.  It's  the 


Vittun,  3// 

ttum  "  closing 

video  market  for  »th 

to  amous  arcade  game"  that 

2  11  referred/in  the  Lo«  » 

ngeles  Times.  There  is  not 

in  anybody's  mind  ww..* 

■  mcl  what  game  was  referred 

Pac  ..ai.  game.  K.  c.  Munchkin  has  admittedly  tried, 

through  its  emphasis  on  new  cartridges,  such  as  K.  C. 

Munchkin ,  to  maximize  its  sales  on  the  Odyssey  2  cartridge 
► 

Hi  and  the  ^orth  American  Phillips  witnesses  have  indicated 

that  once  somebody  buys  that  Odyssey  2  console,  that  market 

for  cartridge  sales  is  lost  forever  to  Atari.  In  short, 

K.  C.  Munchkin  has  attempted  to  appropriate  the  exclusivity 

in  Pac-Han  which  Atari,  in  good  faith,  negotiated  for  and 

has  agreed  to  pay-  dearly  for. 

rf  if  there  were  no  competition  at  all  between 

ari  and  Odyssey,  and  ads  that  are  before  the 

the.,  ..t  „P  .U.  ■*  ■“*  l“  “*  ”  l“” 

|  „  competition,  it  i.  «*»  ‘T™**  “  —  ^  ,  , 

I  -il.f  the  originality  end 

ye  .»  .»•**•■  . . . 

is  S  ditter.nl  .edi„»  tro.  •  novel,  the 
tion  Pictu  ^  injunction  prei 


a  mo 


,  is  still  entitled  to  an  injunction  preventing 


Luthor  of  a  BO*  *  ^  wor)c  io  a  motion  picture  while 

i  the  use  of  hlS  U°*y  it  is  perhaija  because  of  all  these 

[that  work,  i-  ‘  .  nce  of  injunctive  relief  that 

’.ting  the  importance  o 

[reasons  ■«*«*  *  that  in  copyright  cases, 

laW,  your  Honor,  sa, 

[the  casu  1 

l  rable  injury  is  presumed. 

I  irreparabi 


Vitt 


um  - 


c^°si ng 
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Now  ^  thia 
presumption  becaus 

on  Atari  and  Midway  of 

Pac-Man  game.  The 

It  also  has  i 


We  don,t  have  to  rely  on  that 

0  tlx 

evidence  demonstrates  the  direct  harm 
loss  of  the  exclusivity  in  this 
lOSt  P°Pular  arcade  game  now  around. 

^tr  as  Mr.  Paul  testified,  on  the  willingness 
>  cre3tors  to  spend  money  to  develop  and  license  their 
creative  works. 


a3  to  the  hardships,  Atari 


Finally,  your  Honor, 
has  pointed  out  how  it  can  be  harmed  by  the  loss  of  the 
right  to  introduce  the  genuine,  the  exclusive  and  the 
licensed  Pac-Man  home  video  game.  As  against  this,  we  have 
Mr.  Staup's  testimony  aggregating  to  a  $5,000,000  f 
but  l' would  suggest  that  that  figure  is  not  the  correct 

„„„  court  ought  to  look  at.  The  Court  should, 
figure  that  the  Court  ouy 

,  rtk  at  the  figure  of  $900,000  which  is  the 

first  of  all/  1°  ‘ 

4.  t-a  V  C.  Munchkin  that,  apparentli , 

,  •  •  „  commitment  to 

.  certainly ,  In  •«  *•“«  *«"“■*- 

cannot  be  alterc-  .  ^  lea9t/  they  apparently 

very  quicK  i.y  • 

that  can  be  change  ^  ^  ^  change  his  ads  very  quickly  so 
persuaded  Minnes^ta^  ^  q£  r0tailer  support  ought  to  he 

that  the  remainiay 

— — »*-•  »-»  s*- 

1  «noS  •  Ti^&y  ^33  games  aval- 

lather  neW  ^aI‘°  aas  a  total  o* 

I,  ,  „  .»a  .  ,t  „.,«>•  M— 

■the  spring  Xunchk^n. 

I  ven  counting  *•  * 

■  able,  not  «vel 


_ 


Vitt 


um  - 


Closi; 


to  force  them  to  „• 

lmply  emphas. 

of  other  games.  *  3nd  promote  that  wealth 

'  jaottware  for  • 

against  that,  rtila  2  system  so  balanced 

submit  that  the  Di  •  ^  °ln°r  hdrdShip'  your  Ho“or'  *•  would 
tae  Plaintiffs*  i 

loas  of  and  for  having  the 
preemption  from  the  niai„,--r. 

Plaintiffs  Of  this  right  to  introduce 

what  the  raarke  t  • 

is  waiting  for,  the  genuine  Pac-Man 

home  Video  game,  there's  just  no  comparison. 

In  any  case,  I  would  cite  to  the  Court  oj>e  further 
Seventh  Circuit  decision,  the  Helene  Curtis  case  which  we 
also  cite  in  our  memorandum.  In  that  case,  the  defendant 
in  a  trademark  case  ought  to  avoid  a  preliminary  injunction 
by  arguing  that  it  committed  substantial  funds  for  advertising 

.  t.  nt  the  accused  product.  The  Court  of  Appeals 

and  promotion  oi  tne 

^  the  deliberate  conscious  decision 

there  noted  that  because  of 

th„  defendant'  in  that  case,  the  hardship 

that  had  been  made  V 

the  confluences  of  that  deliberate  and 

that  arose  from  ^  ^  ^  uged  fee  justify  denial  of 

conscious  decision  c  fcoo,  here. 

ini u»cti°n • 

a  preliminary  *  ,atfieW  the  stipulations  of  facts 

„„  Court  will  re 

If  the  Court  knows  that  the  parties 

ed  int0 *  fc 

that  we  have  enter  -  Munchkin  decision  was  a 

uat. 

v  .  „iated  It  was  a  decision  ta*en 

have  stipul 


3/3 


we  would 


A 


In 


was  a 


d  that  wa s  a  decision  taken 


decisi°n> 


j,  g  i 

deliberate  c 


„.me,  with  access  to  the 

-Man  game , 


of  thC  t-icipation  of  litigation  and 

with  knowl*d*e  in  a»tlClp 

J  «*V®*  r  4.:,  .-.  Dnr'-Msn  tl  ILfilTh 


Pac-Man  9a,ne 


the  °wne 


rs  of  the  Pac-Man  trademark  and 


Possible 


diaP' 


Vittum  -  closij 


3/4 


I  copyright/ 

l  your  Honor,  I  would  submit  any  harm  or  hardship 

3  to  tsiu  defendants  fall3  into  exactly  that  category  that  the 
A  Court  in  the  Helene  Curtis  case  indicated  should  not  be 

5  I  given  weight  to.  Judge,  I  would  submit  that  there  is  -iai 

6  |  a  case  imaginable  in  which  the  elements  for  preliminary 
I  7  I  relief  have  been  more  clearly  shown. 

■||  Validity  is  given.  Access  is  shown.  The 

1  4  ties  speak  for  the.selves,  end  the  here  to  the  pi.lsriffs  i» 


ties  speak  for 

themsel 

losing  their  exclusivi 

bona  fide 

licens 

;e  that 

so  much 

and  so 

strong 

the  defe 

indants 

«  side- 

Your 

Honor  t 

function-  *h"”‘  J°"'  ^  thinr  I  WMH  =o».«~s  W 

I; 

LI  time .  I  '»*«  *  ”  ,„i  »  1  “ 

l  „E  COUKT:  NO.  >blc  „  h«.r  you  tod.,-. 

I  teii  H*.  •  *  ‘“w  X....  1 

I  tl  ,i  nutes  want  some 

*  |  .  five  i*10  .  ,.O0  o’clock. 

■  if.  noe  f  „  .t  - 

I;  1  “*V*  „„„  .»d  *«•*  “'clOC 

H  .  ¥  v;eOn 

■  U"'  t  .pologi ro  *«  > 

^  ]ion°r  1 

■  it  now  .  vmlf  1 


now  . 


[TtUM 


VO^i 


than 


I 
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the  COURT:  You 


aj-G  1  j  minutes,  and  we  started  about 


1  12:30.  Ifs  now  £i 
1  1Ve  minutes  to  1:00. 

e  MR.  VITTUM*  t  ' 

B|  "Ought  I  said  15  to  20  minutes,  your 

»  Hon°r'  but  1  apologize  in  any  case. 

i  5  '  CURT:  if  Mr.  Anderson  takes  the  same  amount  of 

Ig  time,  I  won't  be  able  to  hear  this  case  now. 

17'  MR.  ANDERSON:  I  had  in  mind  about  15  or  20  minutes, 

8  your  Honor. 

9  THE  COURT:  Now  let's  stop  here  because  I  don't  think 
I  1  can  do  it.  1  am  thinking  now  of  asking  you  to  come  back 

I  £  r  have  to  start  a  case  at  2:00  o'clock  which 

Ithis  afternoon.  I  nave 

I  u  and 'remember  that  this  case  came  in  as 

H  I  set  months  ago#  v 

I  an  emergency  matter. 

I  artM.  X  suggest,  your  Honor  — 

|14  MR‘  AKDER_  '  tr.ed  to  accommodate  the  lawyers  and 

lit  THE  COURT.  x  have  another  matter  which 

fchis  case  , 

P«  mts  in  .  ,  v  that  trial  beginning  at 

M  „  and  I  can 

,7  I  set  months  ago 

■  2:0-  o'clock-  suggest  we  come  back  if  you  would 


2:00  o’clock.  ld  suggest  we  come  back  if  you  wou: 

MR.  ANDER?oN: 

, i 1  today • 

hie  at  a  5-00  o'clock.  I  will 

be  availabl®  back  at  5.ou 

Wei1 1 

THE  COUR  •  evening- 

~  -  *—  “  ** 

^'s0,,‘  ..  —  p”0"ain,'  ” 

be  t  5 


:ouRT 


o '  clock 


this 


.fternoon. 


«*•  VITTUm  th.„k  you 


'  your  Honor. 


K^reupon  an  adjournment  was  taken 
until  5:00  p.m.  of  the  same  afternoon.) 


t 
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'-■>1  lowing  further  proceedings  were 

1‘a<3  and  ta^en  herein  at  5:00  p.m.) 

THE  COURT:  Mr  Ann  ^ 

’  Andurson,  you  may  proceed. 

idR .  Anderson* 

Tnank  you,  your  Honor. 

THE  COURT;  All  right. 

MR.  ^ANDERSON:  We  have  put  together  a  binder  of  the 
cases  that  I  will  be  making  reference  to  and  I  would  like  to 
hand  up  two  copies  to  the  Court  if  I  may.  I  think  it  will 
help  to  shorten  my  presentation  a  bit.  And  also,  we  have 
highlighted  the  cases  to  indicate  the  points  on  which  we  will 

primarily  rely. 

aal  in  his  summation  addresses  his  case  in  a 
Counsel  in 

referring  to  similarity  of  games,  while 
simplistic  way,  the  i3Sue  ^  bafc  it 

^ „  is  no iU 
similarity  of  V*aa3 

is  —  .  „  in  fairness  to  what  Mr.  Vittum 

jail  I  th^nK/ 

THE  COURT2  e  ^  ag  1  understand,  it  isn't 

i.  «■  — 

i  ». » *«“• — ~ 

X  don  - 

of  co pying*  sayin<3* 

i  ra  ♦-  he  L  -„v,cfRntial  similarity 


vw  a.  wwjri  ^  •  t-  5  (XX  ' 

ot  what  he  substantial  similarity 

that  is  «ot  yoUr  H°nor'  .  . 

^rRSON!  ial  similarity  of  the 

MR.  ANDER5  substantial 


which  ia 


p>ate 


is  *h<s 

al  •  n<>t 


protectable  -  i*  o.« 

protectable  0r  in»2t" 

aticK 

is  not  a 


4  ax  similarity  of  the 

substantial 

ot  tM  •«“” 

...  .n  “ 
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TUE  C0“M:  Th.  (,r 


It  -- 


Protecting  material  here,  as  I  understaj 


now  we  hivon'f 

t  ^otten  to  and  X  don't 


suppose  we  need 


to  #  in  this  motion  —  —  * ^ 

ana  you  ^aid  something  to  alert  me 

ntud  to  ask  about  what  was  submitted  to  the  copyright 

office  with  the  copyright  registration  but  I  must  assume  that 

Whatever  was  submitted,  consisted  of  this  Fac-Man  maze.  That 

► 

is  what  is  protected,  as  I  understand  it. 

MR.  ANDERSON:  Your  Honor,  one  of  the  shortcomings  here 
i  is  that  what  was  submitted  to  the  trademark,  the  copyright 

office,  has  not  been  displayed.  X  think  there  must  be  an 

L  all  of  us  as  to  what  was  submitted.  The 

assumption  by  an  ol 

Lpyri,«  i*  «■«  *  ■=“pie”  of  “• 

Litl„„  t,  ..**.««  to  «.  oopyriqhe  office .  .  .U1 

I  to  toot  --  —  “  —  — '  C°““S 

,  i  »».  to.  — 

It  nut  here,  tne  p 

Iff  be  protected  by  the  copyright 

7  is  all  ^at  ,  ugc  101  defines  an  audio-visual  work 

Bji copyright  statute,  ^  ^  of  related  images  which  are 

||.  .  ««*  *“*  oto.»  th.  ...  •« 

Bt.lntrihSlcally  fetors ,  viewers  or  electron-c 

lot  — » «• 


Of  the  nature  ° 


material  objects, 

f  the  mate i 

t-v  is  embodied. 

the  work  is 


I  uhich  the  work  is  anything  other 

“  ..at—  — 
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3 

4 

5 

6 

7 

8 

9 

10 


that  expression 

1  th.  Coutt  '  “  ““  -  >»»  —  « 

.  bookUl  ; Hai"  ”•  —  -  — -- 

,  bl!U,.  '  “  *  “  °l*%t  ““  «*“  *•  *  •*«*  distinction 

d,Pra85l0„  tlut  l8  proteote(,  ^  copyrig(it  ^ 

“'‘n'  W*  h,>c  "«ta  f  qnoto  u,.t 

* 

Unlike  a  patent,  a  copyright  gives  no 
®xc^usive  right  to  the  art  disclosed;  protection  is 
given  only  to  the  expression  of  the  idea  --  not  the 

idea  itself.” 


11 

12 

13 


it 

18 

17 

18 

19 

20 
21 
22 


Now  to  try  to  see  exactly  what  the  Supreme  Court 
indicates  by  that,  we  look  to  the  cases  that  have  followed 
it.  We  look  to  the  new  1978  statute. 

In  Mazur  vs.  Stein  at  Page  218,  the  Court  went  on 

to  state : 

"The  copyright  protects  originality  rather 
■  than  noVelty  or  invention  -  conferring  only  'the  solo 

H  right  of  multiplying  copies. 

M  i  In  Durham  Industries  vs.  Tomy,  the  second  case 

i  a...  «-«  .»  «  — ■  “* 

m,  c...  «...  -■  —  4  ■’  "  -  “ 

“  .  «w  «««—  •**•  *  9*“  ““  P‘*,ed 

„  ^4  "...  “  *  ‘ 


the  same- 

ball  into  par 


ticular  pos 


itions  and  that 


is  what  the  plaintiff 


II  co,  . 


right  owner  had  done. 
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■  BUt'  the  Court  there  f 

copying  that  Waa  .  '  °Und  that  that  was  not 

said  in  that  regar  -  "  that  was  Protectable  but 

W  re9ard ,  at  Page  913j 

■  °ll0WS  that  where  the  protected  work 

k  and  ^  aCCUSSd  express  the  same  ,dea/  t.e 

■  imiiari-ty  that  inevitably  stems  solely  from  the 

■  commonality  of  the  subject  matter  is  not  proof  of 

unlawful  copying." 

And  quoting  a  case,  the  Court  went  on: 

"There  is  another,  equally  important 
limitation  on  the  scope  of  copyright  protection  that 
must  be  kept  in  mind  in  assessing  substantial  similarity. 
Justus  copyright  protection  extends  to  expression  but 
h  not  ideas,  copyright  protection  extends  only  to  the 

Stic  aspects,  but  not  the  mechanical  or  utilitarian 

_  of  a  protected  work." 

features,  or  a  p* 

t’  is  case,  of  course  what  counsel  is  arguing  is 

protected  i3  n0t 

strategy • 

In  the  Durham  cai 

r-ibing  the  games  and  the  fact  that  all 

tr  aescrxornj 


.sthetic  but  the  play  of  the  game,  the 


l3e  the  Second  Circuit  went  on  at 


Page  915,  a£tl2 


that  the  a 

character  s 


ccused  did,  wna 


fc  the  accused  did  was  changed  the 


and 


e  colors  and  stat- 

Torav's  games  that  have  been 

„The  feature  of  Tomy 

to  the  mechanical,  utilitarian 

_ relates 


Durham 
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asPecta  of  th 

r  the  toyg... 

The  Court  nn 

SS  on  at  page  915: 

,  OIKy  AaS  SinTE>1y  failed  to  specify  any 

sculptural  features-  or 

J  aesthetic  elements  of  either 

yazne  which  i  ,  „ 

6  ldentified  separately  from  and 

[l  exist  independently  of  the  utilitarian  aspect  of  the 

article .  " 

In  that  case  they  were  relying  on,  these  were 
three  diiuens ional  characters  in  color  and  they  were  relying 
on  sculptural,  rather  than  the  audio-visual  section/Copyright 
Act,  but  the  law  is  exactly  the  same  in  both  cases. 

The  Court  went  .on  in  describing  the  copyright  and 

the  accused  products  and  stated: 

"That  the  idea  behind  each  toy  is  the  same 

evident  from  a  viewing  of  the  toys,  and  the  inference 
^nceived  of  the  idea  for  its  doll  only 

that  Durham  conceive 


iewing  Tory's  toy  is  not  an  unreasonable  one." 

.  n  Hrtlls  as  well  as  the  games.  A: 


|H  .  1uded  the  dolls  as  well  as  the  games.  And 

This  inciu 

...  „„  to  „.«!««•>«  *l“*' 

tk.  Court  "  distinctive  r.atnre  of  the  three 

n  ^iie  mo  ®  r  u 

ability  to  walk  or  crawl,  but  it 

US  iS  tUC- 

Tomy  do  ion  of  the  art/utility  disti...- 

r  from  our  discus 

i9  clear  copy  not  only  the  idea  -f 

t  Durham  is  frt" 

tion  to®  .  hut  the  mechanism  that  ^ ■■  - 

crawling  dolls , 

walXin<J  aihle  as  well." 

m  such  locomotio 
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Y°Ur  Honor, 


9  even  the 

1  upon,  the  Sid  ,  „  '  °‘1Se  that  counsel  has  relied 

IK(  ia  an<i  Marty  Kroft 

I  put  in  our  booklet  the  '  'eleViSion  case  which  we  didn’t 

4  MacDonald  ’  s  was  ch  tlerG'  lnV°1Ved  *  TV  co""*rci*1 

.  Char9ed  WUh  bringing  for  a  particular 

,  Te"8;nd  P‘rtiCUlar  of  the  characters  and  the  Court 

j  f  ln  .ringement'  but  the  Court  made  the  important 

I  ^W*t^nct^on  that  case,  too,  as  stated  at  Page  1164: 

^  N 

m  But  there  also  must  be  substantial  similarity, 

9 

f  ftot  of  the  general  ideas  but  of  the  expressions  of  those 

10 

■  ideas  as  well." 

II 

I  And  they  go  on  to  discuss  that  specific  point. 

12 

P  Now  with  respect  to  the  statute,  the  statute  defines 

■  an  audio-visual  work  as  I  have  just  pointed  out  in  the 

M  •„  101  but  the  statute,  in  Section  102,  goes 

■  l  dfttmUxon  in  iui. 


nv  ooint  out  what  is  excluded,  whet  cannot 

on  to  specificaiAi  1 

nnvriaht  and  of  course  that  is  equally 

be,  protected  by  a  copyrxgn 


important,  ®° re 


important  perhap: 


to  the  issues  in  this  case. 


Section 


102 (b) 


precludes 


assertions 


of  the  copyright  statute  specifically 
that  are  being  made  here  today 


and  it  i 0 


ads  • 


"in  n° 


case 


does 


copyri 


ight  protection  for 


)riginal 


wor^ 


of  au 


thorship  extend  to  any 


idea  , 


gyste£W  method  of  operation,  concept. 


orocess, 

oroceduro,  P  regardless  of  the  form  in  w.nch 

1  t-  disC°veiy 

prinoiP16  °  1#ined;  illustrated  or  embodied  in 

-bribed/  e*p 


it  is 


the  work.*' 
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The 


the  fact  that  i 
be  protected. 


statute  i, 


deas 


^uivocal.  The  cases  fully  support 
^ts,  methods  of  operation  cannot 


this  case 


— -  wuib  case  t1 

e  game,  of  course,  is  being  asserted 
“  *U4io'vi*“*1  “°‘k  *»*  th.  .....  u  tk4t  „Mlly 

In. tractive.  I  «entio„,d  thi.  in  «v  opeeina.  Ana  the 


-oned  this  in  my  opening.  And  the 


plaintiffs  here  rely  on  the  Drikschneider  case  and  the  Stern 
case  but  in  those  cases  it  didn't  result  in  preliminary 
injunctions  but  in  Drikschneider  the  Court  said: 


II  "For  all  practical  purposes,  the  games  are 

\  identical." 

3  Precisely  it  says: 

ll  .  "Mighty  Mouse  and  the  plaintiffs  Pac-Man  games 

I  .....  bctt.  *«  ^‘*‘i  t** 

I  {  Exactly  th«  sane  thin9  "* 

f  and  the  copyrighted  game  were 

L  accused 

I I  Court  said  tn  \  '  totally  different  question  than 

1 1  , t  presents  a 

II  identical  •  'That  v  knock-up  that  counsel 


|l  identical  •  '  Tha  .  he  knock-up  that  counsel 

That  is  tne 

*  w«  have  here  t°day‘  remarks.  That  is  not  what  we 

II  •  bis  ope»ing 

Bfcreferred  tQ  2,11  ^  Q f  the  word. 

tl  L  .  re  in  be  asserted  is  the  use  of  an 

■  I  have  here  **  can 

I 

ft  The  m 


MllC.  or  •  ■ 


case  inVolv 


tvriny 


ep.  Pl.l»*“f‘  11  “* 

An0 C  fc.  tarry  KruXenberg  V 

KruK^be£g'  rg,  decided  July  3.  1981  in 

V0.I19 

vs 
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the  Middle  Dist-v* 

ict  of  Florid 

faced  a  product  m  **  There  Judge  Young  again 

tn*t  was  accuse 

the  ruling  whic^  •  '  ~  and  he  Said  at  Page  5  of 

cn  is  bound 

respect  to  these  a  y°“r  H°”°r- 

'•se  9ames: 

*  1  noted  at  the  beginning  that  the 

.-arsmeters  of  the  copyright  u  nol  cl.„. 

■F  International  Ires,  case,  «.  j  jeaall  it.  the 

Cdmmission  held  that  there  was  a  copyright  only  in 
the  attract  mode  and  in  the  first  instant  of  the  play 


mode  - 


There  is  some  question  whether  or  not  anythin; 
t  would  be  covered  by  the  copyright.  It  is 


beyond  that  would  be  covered  by  the  copyright.  It  is 
also  questionable  as  to  how  much  the  copyright  would 
protect  copying  of  similar  types  of  boards  and  of 

mode  of  operation." 

.  _„es  on  at  some  length  and  states: 

The  Court  goes 

„  nf  the  difficulty  at  this  point 

,  "Because 

,-csues,  I  limit  the  injunction  to 

in  resolving  those  xssue 

in  *  f  those  three  electronic  games, 

aCt  copY^ng  ° 

the  exaw  pac-Man ,  as  has  been  done 

.  n  Raliy~x' 

1  ^  y  1  3  n  / 

the  Gaia*  demonstrated  here  before  me 

vhibits  vhicn 

in  the  exn  ct  copying/  the  changing 

_  r  say 

rjh  0  n 

Rac-Man  still  comes  within 


,  pac-Man  to 

)f  the  name  can’t  go  beyond  that." 

'  BUt  1 

_*  coPl,in9*  -  0n  which  the  plaintiffs  would 

!X  re  the  case* 


5;.*  . 
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like  to  rely  hero 

Sre  an<*  I  submit  th  , 

are  the  other  tw  '  much  more  t0  the  point 

•idway  cases  that-  t 

opening  Staton,  ^  mentioned  during  the 

-atement  and  'that  u  fn 

.  '  for  one.  Judge  Decker's 

decision  in  the  Artie 

caSc,  Pitway  Manufacturing  v.  Artie 

decided  June  2,  19151 

►  E  C0URT-  ®y  the  way,  what  happened  in  that  case?  He 
Billy  denied  the  motion  for  summary  judgment,  didn't  he? 

MR.  ANDERSON:  Yes,  your  Honor,  that’s  correct. 

THE  COURT:  What  happened  after  that? 

MR.  ANDERSON:  I  do  not  know  the  present  status  of  that 


case  . 


MR.  VITTUM:  Would  the  Court  like  to  have  that  informa¬ 


tion? 


I  that? 


m  C0URT:  ju  5 1  out  Of  curiosity,  what  happened  after 


Decker  on  the 


injunction  by 


1 

I 


I 


THE  COl?RT: 


.  All  right 


MR-  ANDE1'-'”  plaintiff  has  apparently 

..put  another  way, 

..  ,hs  audio  and  visual  expressions 

0  copyright 

attempt  t0  example ,  it  may  have  copyrighted 

Thus, 

of  its  9**e-  what  they  look  like  and  how 

f  the  al 

the  sh»Pe  other  aspects  of  the  game,  of  course, 

they  *°ve* 


rSON  s  ^  °e 


cker  there  said 


„ttM  The  matter  is  now  pending  before  Judge 

VITTUM. 

.  .ofe(3  and  submitted  motion  for  preliminary 

„„  the  f»l«  br” 

.  .  tv  the 


cannot  be  „ 

c°Pyrighted .  Por  . 

coPyri3bt  ..  instance,  plaintiff  cannot 

the  idu, 

a  of  s eeing  ~ «.  . 

havinu  t-u  aliens  m  outer  space  and 

ln  a  similar  vein  • 

*'  xn  the  Universal  case  that 

I  mentioned  in  • 

^hT  lliV'  Midway  Manufacturing  vs.  Universal 

■*“y'  «“  -«~i  M.^l«  i.U*.a 

rlY  24  '  1980'  Judsc  Waters  in  California  was  faced  with  a 
which  did  not  involve  slavish  copying  of  the  type  that 

I  referred  to  earlier. 

There ,  Judge  Waters  stated,  and  this  was  with 
respect  to  two  other  Midway  games  or  the  game  Galaxian, 

Judge  Waters  said: 

•k 

"Cosmic  Alien  and  Galaxian  have  the  same 
general  elements;  each  game  features  a  disyly  of  aliens 

,  v.  in  formation  and  drop  missiles  aimed  at 

which  movo 

u  troliaci  by  the  player.  Each  game  also  features 

‘  out  of  the  formation  and  invert  and 

which  brea* 

to  attack  the  player's  ship.  Both  games 
|tar  pattern-  background. 

formations  taken  by  the  figi 

WhUe  the 

■  ,  the  shapes  and  the  colors 

gimrlar, 


aliens, 
swoop  do1-'* 11 
features  * 


;ures  in 


are 


each  9*me 


are  somewhat  different 


each  g**Q 

displ*yed  counterclaimant  have  produced 

Defendant  ana 

show  that  Cosmic  Alien  v/as  the 

x*rh  tends  to 

.vid.ne«  •’*  d,„t 


book : 


C°Urt  »-nt  Qn 
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and  this  is  *U  in  the  bound 


un  terclaUinari 

4  °n  the  raerits  U'  haa  raised  serious  questions 

*  a  9round  j;:r-  °°pyrivht  ciaim  wMch  ^ 

t  Galax-  9atAon-  Man*  of  the  elements  of 

6  ^aiaxiari  for  whi^K  ,  . 

I  U‘‘  P  aintiff  seeks  copyright  protection 

■  »  are  general  principles  Qf  ^  ^  ^ 

Mm  UnPr0t6Ctable-  "**«*«■.  copyrights  are  not  infringed 

IK  8imPly  beCSU5e  Co3«l=  Alien  is  set  in  outer  space  and 

I  v  has  aliens  which  swoop  to  attack  the  player's  ship." 


11 


Honor ,  therein,  I  thinx,  succinctly  id  stated 


12  the  statutory  specific  exclusions  of  any  claim  to  an  idea, 

13  a  piocedir*re,  a  process,  a  system,  a  method  of  opera-  , 

m  co:,  _  a  principle  or  a  discovery. 

■  rp]ie  cases  have  applied  that  specifically  oo  ga^.es 


16  of  the  typ« 


that  we  are  involved  with  here  and  I  thin* 


\v  clearly  there 


is  little  likelihood  of  success  by  the  plaintiffs 


Hvhcn  this  ca 


se  goo 


M  Bubmit  that  the 


♦-n  trial  and  perhaps  I  think  I  woul< 

roes  tu 

likc'ihood  is  very  much  the  other  way. 


with  respe 


ct  to  the  similarities  and  the  differ- 


^  e.. 


ces  , 


■K  Now  - - 

■r  differences  between  the  two  jaaos  aaa 

Hlences,  x  thihJt  '  involved  here  are  vary  ap,-ar<. l  . 

i  .  ,vi6ual  dx»Pimy 

W  ifche  two  audio  ..iwony  on  then,  extensive  testiaoi... 

ftl  |Kou  have  heard  ***  ,nSel  mentions  are  similarities, 

EM  , that  coun 

P  Ifhe  3i.mil*rifcl  ue  mentioned  the  strategy;  strictly 

V  in  concept* 

Hain-.ilariti061 


I 


328 


l|  8  COftCdPt'  Strictly  a  . 

a  m<S  O  f  r 

is  not  SubWt  .  operation.  Strategy  of  play 

W  C°PyCi^^  Protection. 

The  concept  of 

^special  dot  is  one  that  specifically 

was  mentioned  in  th*  . 

animation.  The  concept  of  a  special 
dot  in  K.  C.  Munchkin  4 

s  a  very  different,  even  a  different 

concept ,  let  slorp  -*  ,1  i  r , 

different  expression,  a  concept  of  a 

■oving  dot,  in  contrast  to  a  fixed  pattern  of  equally  spaced 

If!  dots  . 

The  concept  of  a  gobbler  chasing  dots  was  mentioned 

by  counsel.  That,  of  course,  is  part  of  what  has  been 
referred  to  in  the  other  cases  as  what  is  available,  which 

is  not  protectable  material. 

WL  _  And  then  he  mentioned  incremental  scoring.  The 

•  different  but  even  if  it  weren't,  the 

scoring  is  again  differen 

,  display  has  nothing  to  do  with  incremental 

audio-visual  cti-P 


incremental  scoring  cannot  be  protected 
udio-visual  display 


|H§ |  (L  .  j  certainly 

■  I  scoring  and  ce* 

auai°  • - 

1111111  .  -yi  t  on  an 

fell  by  a  copy r*9n  completely  differ 

uu e>  sounuf 


Of  CO 


urse  the  so 


that  was  mentioned  in  the  summation 


.  —i  laflty 

M  only  ot  e  Mon  or  Of  the  rac-M0..  which 

rap»roUhd  °  ^  disappearing  and  theoretically 

„t  0°®  *ida  3 

„k  i"  th® 

pd  the  ba  _ ram  every  witness  indicated 


was  the  wi 


m\\  .  o u*'  ~  „r«»around  mode  and  coming  in 

■1 -ftlfcans  going  _  wr«P^ 


|  tjoing  n 

■I  on  the  other 


si 


d  0f  course 

ih<-  •  tra«ely  common  and  the 

a  *••«* 


(hi'  „„o«ro«»n 


d  h« 


*that  wrap1 
■  L  u  z  z 


>r 


te 


rtf 


•  tunne 


x  -  is  mere 


ly  because  in  a  as 
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th«  -l.pl. . 

lit  iu  a  p*rt  '  13  a  function  of  the  game, 

ot  4  concept 

.  '  of  the  method  of  operation. 

It  is  not  a  part  of  the 

■LL  *U  10~visual  display  that  is  proper 

subject  matter  for 

protection  under  the  copyright  JLi 


.  aw  s  . 


^-th  respect  to  the  subject  of  confusion  which 

was  addressed  by  council 

y  ounsei  in  his  summation,  there  has  not  been 

k 

Hfeingie  instance  of  confusion.  There  is  no  real  suggestion 
by  any  of  the  witnesses  that  there  has  been  confusion.  There 
has  been  no  unfair  competition.  I  think  it  is  clear  that 
to  the  contrary,  there  has  been  a  very  sincere  effort  to 
avoid  any  possible  confusion  or  unfair  competition  and  -.it: 
record  here  shows  that  everyone  involved  clearly  recognized 
that  F 4c -Man  wasVme  that  would-be  available  fro,.  Atari  or 

Midway  had  in  an  arcade  and  that  K.  C.  Munchkin 


was  a  game  thaJ 


was  a  game  that 


available  from  Odyssey.  There  isn't  a 


scintilla 


dence  of  any  e 


ffort  of  palming  off.  The 


record,  o 


f  course 


.  is  just  to  the  contrary. 


are  knowledgeable.  The  gentlemen 

i  ~  mvoivou  “ 

The  people  i 


ghOPPin9 ' 


Mr 


Gallo,  testified  that  when  you  go 


■  Who  ui-  :  ai  -artridgee  are  in  one  rack  down 

tha  Atari 

into  the  store,  cartridges  are  in  another  rack  down 

“  a„d  ,»• 


'jjt 

i  • 


one  row 


another 


row 


Th° 


a  d  s  v 


•  ven 


the 


ad3  that  plaintiff  would  make 


■  I  uiu.  | 

ft  I  i  j  k  e 

H  B  it  p  1  a i  3  x 


it  c 
pac 


lent 


in 


the 


ones 


that  Minnesota  Fats  ran, 


-Man 


This  is 


l3  not  palming  off.  This  is  not 
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,  deception.  ?,;i 


Odyssey  con3oi  y>3^y  cartrdige  for  use  in  an 

Ae  and  everv 

and  that  is  th  *  "nvolved  has  made  that  clear 

::r  .  -  - 


sis  of  deception ,  the  very 

unfair  competition. 

Finally,  with 


jgf  ■.  *  respQct  to  the  question  of  irreparable 

•  lMucy: ,our  t...  „„  „ 

wiil  be  injured  by  the  continued  sale  of  K.  C.  Munchkin. 

8  "  cartridge  for  use  in  the  Odyssey  2  consoles. 


Counsel  argues: 


"It  is  an  absolute  certainty  that  orders  will 


be  cancelled." 


The  testimony  was  to  the  contrary.  As  much  as  I 


asked  "Mr.  Moone  about  that,  he  didn't  ever  suggest  even  that 

hP  might  cancel.  He  said  they  asked  about 

a  customer  said  ne  mxy 

a  ‘rthfg  He  never  suggested  that  there  was  a 

the  exclusive  rights. 

11flfion  of  orders  or  that  any  customer 

risk  of  any  cancellatio 

_-„cei  orders.  That  argument  is  totally 


risk  of  any  cancer*-*- . 

•  ,-,ncel  orders.  That  argument  is  totally 

lndicate4  ■*• 

by  the  evidence. 

BUHPor  roues  that  irreparable  injury  is  to 


Coun 


sel  a 


iso  arg‘ 


■  |  be  presume a 

[b  in  copy*’i9ht 


,  y“ 

tills  Kind  and  that  iB  £or  tV°  raaaons; 

£  of 


Honor,  that  that  is  not  correct 


m  One  ,  1  -4 ue 


liJtelihood  of  sue 


cess,  I  believe  it  is 


(Ubmit  that.  But  also,  that  particular 


Hll  V11B  9  *  fid  1  SUCH*-*  ^  * 

b  |.ust  the  contra^'  ^  ^  normal  copyright  ease  and  I  autr.  - 

is  raferri'  .„ht  case.  It  is  a  very  different 

H*  doctrine  copyr*9ht  ca 

L  ot  the  »®final 

*  this  is  »ot 


situation  and  it  ^ 


is  a  new 


not 


Concept 


a  kook  or 


of 
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a  motion  picture  film.  it 


coPyriqht 

this  case  shoni^,  v  Protection  and  I  submit  that 

ld  ke  put  'forward  f 

possible  time.  0r  tXlal  at  the  earliest 


°n  the  baiance  of  hard 


clear  how  Odyssey 


ship,  Mr.  Staup  made  it  very 


and  his  company  would  suffer  in  very  real 


dollars  in  specific  figures  and  he  waa  unequivocal  in  th,t. 

Moone  merely  speculated  about  what  might  happen.  He  gave 
no  figures .  He  gave  no  specific  evidence. 

And  even  with  respect  to  the  presence  of  an  Atari 
cartridge  on  the  market,  there  apparently  is  no  plan  to 
bring  out  an  Atari  cartridge  before  next  year,  sometime  in 
the  spring,  and  I  submit  that  any  claim  of  irreparable  injury 

time  is  misplaced  and  can’t  be  supported. 

or  -aye  at  tnis 

.  vour  Honor,  that  this  motion  should  be 

X  submit/ 


denied. 


,  And  I  thank  you. 

no r ,  I  will  try  to  be  very  brief. 

.  your  Honor/ 


MR.  VITTUM: 


First  o 


f  a 


11.  to 


about  what 


was  3 


ubmitted  to 


respond  to  the  Court* s  question 
the  copyright  office,  what  was 


the 


a  video  tape  of  the 
The  reason  we  did  not  submit  that 


ine<*  an  agreement  and  a  stipulation 


•ubmitted  to 

C_M ah  i0171 

of  the  Pa  .twe0bta 

js  fch*  i  ,  that  the  audio-visual  work 

of  which 

number  two  -  lg  a  series  of  imayes  which 

tot  facts.  n  .right  i*  sU 

the 


lit.  evidence 


covered  ^ 
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* 


'  I  which  appear  ~ 

f^F  PP  ar  °n  the  tel 


°ion  screen  of  Midway's  Pac-Man 


expression  in 


coin-operated  viH  Midway's  Pac-Man 

video  game. 

THE  COURT;  Whi^i 

h  consists  of  the  maze. 

MR.  VITTUM:  ii- 

^  nsists  of  the  maze,  your  Honor,  but 
»ot  only  of  tho  It  i3  th.  .. 

^  .  i  understand  that.  but  what  you  see  when 

^OQiV  Pac-Man,  you  see  the  maze  and  then  you  see  all 

' 

the  rest  of  it  and  that  is  what  you  must  submit  because  there 

I  is  nothing  else  to  submit.  There  is  no  other  expression  in 

|  Pac-Man . 

MR.  VITTUM:  That’s  right,  your  Honor. 

THE  COURT:  Than  that. 

■  MR.  VITTUM :  The  only  thing  I  would  say  is,  it  is  not 

=  «-  one  point  in  time. 

the  maze  at  one  p 

i,  /-.miRT  *  VeXl'  1  kn°W  that* 

B  the  COURT . 

T *.  is  the  sequence  of  things  over  time. 

MR  VITTUM:  .  1 

II  f-hat  1  know  that, 

v  !  know  that. 

THE  COUR  *  the  Court  is  absolutely 

l  All  right . 

MR.  VITTUM: 

.  is  correct. 

II. _ Thac  .,.,i„Hitias  in  this  case  ana 


orrect 


f  tbe  difliculties  in  this  ca3e  and 

i  i  ticjate  these  cases  will  cope 

,„n  who  litrg 


THE  COURT:  Utigate  these  cases  will  cope 

fie  ir^  h 

III  .  !.  th.  nno-l.-ny  of  th..  <•»  of 

*  ...1  y«»e«.  I  «•»«  f*-k  tu  look 

llvith  this  .Udi°'vl 

■  I  Known  08  but  think  that  waat  copy- 

l|expre33io»  *"  r  ^ul*"’*  help 

M  !  a#J  1  without  regard  to  form  or  mearum. 

[|l  again  at  1°  s9ion, 

II  ,0tects  C 

If  right  Pr° 


m 

^  ‘ 


|  333 
The  ig7g 

76  ^endment  tn 

“P‘as  "*«<  the  MyWcM  °  the  Act  t, 

many  forms  of  e  ,  t“^,1nology  that  create  these 

^pression ,  Wh 

enacted  in  1793  Cn  the  co?Vri9l»t  law  was  first 

•pa  Prose  a„d  ^  ^  -«  *“  —  ■ 

U.  Came  OUt  °f  a  printing  press.  That's  all 

ing  about. 

\  UCe  th<Jn'  tllere  have  been  all  these  technological 

Changes  and  this  new  phenomenon  of  video  games  which  is  a 

contemporary  technological  phenomenon,  lends  a  complexity  to 

this  whole  idea  of  expression.  But  the  expression  which  is 

protected  by  copyright  is  what  you  see  in  that  screen  from 

the  beginning  to  the  end  of  the  play.  That  is  the  expression. 

MR.  VITTUM:  That’s  right,  your  Honor. 

THE  COURT:  And  so 

copying  of  that  expression. 

t’s  right,  your  Honor.  And  one  has  to 

f  access  and  copying  and  sirailarit> 


the  gues tion  .here  is  whether  or  not 


there  has  been  a 

MR.  VITTUM:  Tha 


the  tradi 


nop  trau*  ~ — 

a_j  to  point  out  to  the  Court  how 

do  that,  and 

that  have  evolved  in  other  cases 


and  we  tried  to 


,  ,1  tests  - 

these  traditiona 

__a  nuat  *«ch  aS 


advances  c°n< 


jUbb  - 

apply  in  ca96  .  r j.gpond  to  the  arguments  that  counsel 

X  woula  II-"  " 

And  30  '  fferences  between  idea  and  concept 

.  n<J  the  di £ 

c«ra '  •  n  on  the  other  hand,  simply  by 

.  expresSl° 

■  hand/*0  ,  _wn  witness,  Mr.  Averett,  described 

on  the  one  n  d*nta'  a''n 

mm  c.  Munchkin  game  was,  when  ha 

toting  that  •  the  K- 

m  taai0  iaeJ 

'"hat  the  t>a 
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■  referred  to  i 

At  as  a  _ 

■  ■  a  niazQ  r\ 

H>  idea,  there  3r  *lase  9an>e.  rf  ...  . 

||  4re  a  large  f  that  ls  the  basic 

|'  id“  Ci“  »«  '  VarUt>’  °f  *«»  in  .hinn 

It  d’  >*o  take. 

■  Hr.  Averett's  ow_  0ne  extre"<e/  one  can  take 

n  lake  tha  Money  and  p 

H  [characters  han-n  Y  d  Run  same  where  he  has 

|  i"9  <kl>tau 


money 


s  to  score  points  for 


Anothn,  approach,  on.  that  van  tak.n  hr  th. 


H  author  or  originator  of  the  Par  m* 

■  I  the  Pac-Man  game  was  to  express  that 

I  idea  in  terms  of  a  game  having  a  maze  with  dots  and  a  gobbler 

10  i  , 

1  ptracter  with  a  mouth  which  goes  around  the  maze  consuming 

11 

the  dots  ,  introducing  the  sequence  of  events  or  scenes  where 

tt 

|  the  reversal  between,  the  chasing  ghosts  or  gobblers  and  Pac-Max 
I  the  munching  character  that  occurs  —  all  of  those,  your 

II  Honor,  we  would  submit  are  simply  like  successive  scenes  out 

is  fhe  test  of  infringement  involving  a 

[of  a  notion  picture 

H  determination  of  similarity  in  character 

■Notion  picture  invo  ve 

1 1  0f  events. 

I  ^|  I  n  d  s e Q  ue  nce 

*  U  SCene'3  3  "  ^uid  subroit  that  those  kinds  of  traditional 

|  S°  We  W°U  th.  Kind  of  analysis  the  Court  can  use 


t  iy 

I  potions  are  exac  ^  fchat  is  necessary  in  applying  the 

I  making  fche  d  ,^rtical  advances. 

I  law  to  these  »aW  ^  that  it  is  not  so  simple  a  matter 

I  so  we  wOUl<1  suggested ,  that  rules  that  have  ^cn 

coin*®1  l3”  normal  esses,  that  somehow 

q  jivi  nd  /  3  .cf?S 


iry  in  applying  the 


j  *  j  a -  O  3  y i n  g  r  39 

BH6st;Mishcd 

I  i  is  3 n  3^ 


jhould 


not  be  treated  the  same. 


i  o^a 
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,  1  a°“'t  u.t  t. 


rue . 


1  *  same  phii08 

II  mandate  for  '  n‘‘®ed'  the  same  Constitutional 

’  pc««tio„  of 


■  as  it  does  in 


case  of 


a  book  . 


~reativity  ought  to  apply  here  just 
a  motion  picture  or  in  the  case  of 


I  |  °'  W°  Vould  submit  that  this  kind  of  subject 

■  Mtter  and  the  expression  of  it  in  the  manner  that  we  have 

8  .  '-:i  the  Pac-Man  game  in  what  we  submit  to  be  a  very 

■tUa  . 

9  similar  expression  in  the  form  of  the  K.  C.  Munchkin  game, 

10  I  can  be  analyzed  under  those  traditional  principles  and  that 

11  '  when  those  traditional  principles  are  applied,  a  finding 

J  of  infringement  is  very  highly  likely  in  this  circumstance. 

„  Working  from  the  same  analogy  to  a  motion  picture, 

,  out  that  the  cases  have  shows 

„  your  Honor,  we  would  pomt 

B  „„t  of  a  motion  picture,  for  example  -- 

*  “  -  «.  ^  or 

*»  — nir, — — --  *■ 

1 17  to  use  that  anal ogy  motion  picture  is  an  expres- 


1  ■  .  _f  the 

M  the  totality 


_  0  fa  mo 

icenas  or 


tion  picture  is  an  expres- 


i  a  plot  and  the  whole  thing  it 

It  tell3  a  r 

tory  •  visual  conceptions  and  it  tells 

e  audi°_/ 

se£ie3  '  ,,ls  a  story,  which  is  the  thing 


Hi  sion  of  a  s 


»  !  veiled  in  *  ^  tell*  a  •to‘*  ' 

H|  .  jnoti011  pl“  Tt  is  the  expression  manifested 


a  story 


r<*  1 


copy'1 


ignt  »«« 


tects  • 


HI  cr  made  iU  a 


•  rieS 


lf  a  motion  picture  and  taat 


l 


^|is  what 


COP1' 


pr  voU  that  I  find  using  that  to 

d  talli0g 

.  t  *in 
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come  down  to  the 


3e  video  ga 

■  to  take  and  I  w  aitlQ°  here  a  very  difficult  step 

W3nt  YOU  to  tn 

°W  that  this  is  not  the  first 


J 


time  that  I  ha 


ve 


subject  of  coPyright 


9raPPW  with 


s  and 


this  subject,  that  is,  the 

by  d  copyright 


expression  protected 

When  you  get  to  aPpivin„ 

1  to  this  arcade  game  here,  it  is 

a  different  pro 


>cess  . 


But 


* 


t ,  « 


go  ahead  and  finish  this  because  I  want  to 
conclude  this.  It  is  almost  6:00  o'clock. 

MR.  VITTUM:  Surely.  Just  one  or  two  more  comments, 

your  Honor. 

As  your  Honor  knows,  you  are  not  the  only  Judge 

that  has  been  forced  to  grapple  with  this  problem  and  there 

us  si  on  df  the  issues  that  raise 

has  been  extensive  discussion  a 

Court  has  raised  in  the  Drikschneider 

[exactly  the  issues 

are  important  recent  and  very  thorough 

and  Stern  cases  which  * 

tbat  discuss  the  whole  question. 

analytical  declJiU'  ^  Mr  _  Anderson  points  out  --  r  have 

THE  COURT :  v,c  tiBe  that  I  have  had.  when 

eg  during  tn 

looked  at  both  ca  are  identical,  you  know,  it 

.he  two  9a"1' 

„„  that  tu  The  problem  of  determining 

one  can  say  ^  is  easy.  ine  v 

the  P^obleE‘  they  are  identical,  then  it  seems 

fringe10®"  ’  „  ig  visually  identical.  Those 

copyright  a4>y,  that 

Oblem  6  .  aS  you  say,  i-  analytical 

^  t  had  a  case  whicl 


seems  to 


|  bo  me 

[cases,  one  ° 


Hd<=cision-  BU 


th®0®' 


at  and  say, 


s® 


those  are  identical."  And  so 

am®  9 


being  identi  . 

'  it  i, 
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copying. 


*^Ot  cHff< 

U1£ficult 


to  see  that  th 


ere  was 


MR.  VITTUM-  v 

Y°Ur  Ho no 

THE  COURT:  t  •, 

1  W1U  look 


r  -- 


here  . 


at  it  when  you  have  finished 


MR.  VITTUM;  Uf 

•  .  me  JUSL  say  that  in  respect  of  this 

ery  same  copyright  that  is  here  in  , 
r  ssue'  copyright  covering 

the  audio-visual  work  in  n 

the  Pac-Man  game,  it  has  been 

extensively  Utigatod.  There  h.s  been  „  d.ci.ion 
to  the  validity  of  that  copyright.  There  ha,  been  no  decision 
adverse  to  the  scope  of  that  copyright,  your  Honor,  and  there 
has  been  no  decision  denying  preliminary  injunctive  relief. 

fpjj-g  "’COURT :  Well*  but  Mr.  Vittum,  vait  a  'unute  nov , 

What  you  are  telling  me  has  nothing  to  do  with  the  issues 

I  am  faced  with  here. 

,hig  caSe  there  is  no  dispute  about  the 

Here  irt 


validity  of  *»• 

BR  vxttum,  »•'"  rl,,"t' 

riri*  purpose  of  this  motion,  tne  validity 

pQ r  tns  r 

THE  COURT  issue.  The  question  is  simply 

•  ht  is  n0t  at 

Of  the  cOpyrl9  “  infringed?  The  cases  you  are 

it  been  i"1 

infringement/  ha  lve  these  two,  that  is,  didn't 


I  talking  about 


In  vc  1  ve 


thi 


accui 


it  been 

I'*  inVl>; 

d  game . 


lve  these  two,  that  is,  didn't 


Ls  ,.ls  ri9ht ' 

That 

,TTUM5  an  entirely  different  natter. 

put  *hat  1 

>UR*: 


the 
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Those  cases  a„ 

aren*t  u 

C  helpfm 

assumption  th  P‘Ul  to  me> 

J  6Very  Stan  am  Pr°Ceedi"9  on  the 

copyright  reel  p  necesSaru 

m  trati0n  and  ..  ta*en  m  this 

e"Pt  *°  rebut  th«t  presumption 

S°'  the  fact  that 

been  declared  invalid  ^  ^  PaC"M3n  C°Pyright  ha*  never 

to  make  ->ian,t  u?  '  "  Pr°bably  3  Safe  "*««.» 

MR.  VITTUM:  That's  right. 

THL  COURT:  As  1  understand  it,  there  is  no  case  that 
has  held  that  the  Pac-Man  copyright  is  invalid. 

MR.  VITTUM:  That  is  not  true,  your  Honor.  it  was  held 
valid  in  the  Drikschneider  case  by  tfce  District  in  Nebraska. 
Validity  was  challenged  in  that  case  and  it  was  adjudicated 

favorably  to  the  copyright. 

m  the  final  judgment? 

THE  COURT:  In  cn«- 

iS  on  a  preliminary  injunction,  your 

MR.  VITTUM:  It  1 


THE  COURT : 


AH 


righi 


Wait  a  minute  now.  That  is  a 


_  ii.far  JlOW. 

different  matu  ,  n  0f  validity  there,  was  there: 

a  determmatao 

&  termina tion  of  the  issue  of 

*as  3 


just 


bee a us 


e  the  injunction  was  granted 


|  but  there  wasJ 

VITTUM: 


MR. 


oh 


the 


it  b°re  ■  ^ ^ 


iiJcelihood  of  success. 


I  vali<ii  ty  as 

THE  COURT J 

3ibility' 

of  p°*3lP 


au  a 

the  c 


I  told  you,  within  the 
aSe  went  to  trial  --  the  case 


H  ‘  9o„,  to  ttuj  339 

II  ,IR*  vITtum  t:‘a  ®.rita 

j  »h.t  '  13  “*«  right? 

j  ‘HE  CouRt  °°rreot. 

j  ’  Well 

'  what  may  *  haVS  tQ  Wait‘  have  to  wait. 

•  )Ud9‘,ent  U  — i„  t  *>M"  b=tW""  -  -  «W  «M1 

,  •*  different  if  th  3  0dSQ'  We  don't  Uow.  lt  would 

F  ^ A  e  Was  a  d  »  i 

,  Pac-Man  Copyricrh.  oratory  judgment  that  the 

i  yilc  was  valid 

■ ’*u*  ‘“'e*  ~  „  J2  L"ws* 11  oo“ld  - 

9  I  suppose.  involving  some  accused  game, 

Iv  All  right. 

|  Wt  MR‘  VITTUM:  1  wouid  only  suggest  to  the  Court  that  in 

■  ferappling  with  the  question  of  copying,  on  the  exact  facts  of 
13  this  case,  that  the  Court  should  boar  in  mind  both  its 

H  Own  observations  of  the  similarities  between  the  games,  the 

■  j  characters  ,  the  audio-visual  display,  p^us  the  testimony  cf 
»  the  witnesses  which  the  Court  has  heard  at  great  length  and 

[o  Which  I  do  not  propose  to  review  again,  and  on  the  basis  of 

IB.  _  would  submit  there  is  a  substantial  similarity 

■  [  that  evidjn^/  A ^ 

IS  .  „h.t  in  applying  the  analytical  framework 

■  under  the  law  and  w« 

H  -ther  cases,  that  success  is  likely  and  that 


^B.9iver*  you  by  ° 


been  shown 


on„. 

■  ft  Thanh  yoU' 

I  All  i'ight' 

H  THE  COURT:  ^  ^  „onor,  could 

II  MR.  ANDERSO*  ^  disputed? 

.  ./Ml  l* 


uld  I  make  just  one  factual 


^oxftL  that  *  th 


I 


It 


Was 
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beat  edifcio  Uyje*ted  ^ 

8d  the  ««Plete  copy  0f  ttkm 

1  W4S  9iVe«  what  !  C°P^9ht  office  showed  the  1 

1  uAderst  tid  the  P i*y. 

r-  *  .  *"  “*s  *  n  *.  *» Ml 

if  I  understand  what  ^  3  two"PlaVer  sequence  — 

^°u  game 

MR.  VITTUM-  T  Counsel,  is  that  correct? 

'  1  beli6Ve 

MR  fc  correct. 

MR*  COHEN:  y0ur  „ 

*our  Honor  r  *.« 

litigated  this  in  ' 

L  ^  Jurisdictions.  Because  we 

have  a  stipulation  here  that  th„ 

that  the  copyright  is  valid  for  the 

purposes  o£  this  hssris,  „.t  „„,t  x.  p„t.cl.,  ^ 

audio-visual  work,  what  is  on  that  video  tape  really  has 
nothing  to  do  with  what  is  before  the  Court  and  if  we  were 
going  to  litigate  that;  we  would  put  in  what  the  copyright 
[  office  considered  the  video  tape  to  be. 

THE  COURT:  But  I  assures  you  did,  in  this  case,  what 

every  registrant  of  a  copyright  does. 

c.relv.  That  is  correct. 

MR.  VITTUM:  Surely. 

there  is  nothing  easier  in  the  world 

THE  COUKT  :  Li  L 

a  copyright.  I  can't  think  of 

L.  of  then  gett  y 

ifchat  I  Know  had  things  copyrighted.  I 

■  e  r  t»ecaLlse 

anything  eaS]l'  some  of  »y  writings.  All  I  did 

a  copyrights' 

Jhave  obtain*30  thing/  attached  it  to  that  form 

rticuiar  ^ 

take  the  Pa  ^  it,  send  it  to  Washington 


and  it 


two 


minU 


tes 


took  **  ”  re9is 


istration.  I  assume  that  is 


my 


and  I  got  baCK  k  a  ca 

you  to 

fwhat  you 


rtridge,  I  assume  from  what 


II 


fctum 


^U. 
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11 


rn© 

«■..  .  ’  t0ol>  •  c,cttld 

L  *  *•■«*  t*.t  „  “i9‘  »'  «• 

MR‘  COHEN  j  v  ’  0r  maybe  i  ara 

Your  Honor  k  '  assuming  too  fflucJl. 

laHA  L  t  “u~  * 


« 


**vJiior  ,  ^  iJiuc, 

was  made  of  r'  *hat  war  * 

tne  *“««  ;oa„  _  “  a‘"e  *••  -  tM. 


•“  *nd  «-  — ° uP;  izr of  the  p,*r  •*  “• — 

*°  the  c»Pyri,ht  0f(iC6  >s  "  *  “3U  “  “*>  —Itf. 

Pffice  doesn't  want  '  lecause  the  Copyright 

,  ant  afly°ne  t0  whe 

the  COURT-  t  a  great  big  machine. 

Und6rStand  ^  ’««  1.  that  you 

L  »«  to  have  troubie  in  the  future  even  with  the  cart- 

ridges  because  there  will  h* 

11  be  S°  man*  of  them  they  are  going 

to  havs  to  find  .  „,y  tt>  .iol.i2.  th.t  klnd  0( 

it  makes  any  difference  for  the 


I  don’t  suppose 

purpose  of  this  motion*  what  you  submitted  to  the  Copyright 
I  Office.  You  have  a  copyright  registration.  You  have  a  number. 
[|  There  is  a  presumption  of  validity  and  there  is  no  issue 

raised  about  the  validity  of  the  copyright. 

JL  MR.  VITTUM:  That’s  right. 

it  really  doesn't  make  any  difference. 

THE  COUR T:  So 

right.  Thank  you,  your  Honor. 


MR.  VITTUM: 


;  That* 


Now 


m  All 
THE  COURT: 

ntil  tomorrow 

.  over  unti-  _ 

having  second  thoughts 


to  put  this  over 
m  ldid  *itb  y° 


U  , 


t  I  nad  said  that  I  was  going 
morning  al 
I  am 


X'igh  t 

t  9:00  o'clock  and 


1  will  be  verY 


can 

it  cvo 


WOU 


Id 


rathe 


r  Put 


r  until  Wednesday  morning 
another  trial  going  on  ar.d 


n  ftbout  it. 

L  k  J*#c*a** 

■  I  at  9:00  o'cl°c  and  I  don'-  -*ov.  ni 


,  !  you  h  342 

keen  h* 

back  from  your  antiing  t 

1  «flc.  ..  tii) 

and  I  have  to  r  *nd  tJ>is  pile  , 

'  »"'"M  *•  —  cha  "lu  -  -  „  „oto,  b= 

1  1  am  Wing  to  put  thi 

7  at  0:00  o'clock  SQ  •  *  "Sdnesday  morning 

»  1  win  give  me  juat 

•  9°  ov«^  this  material.  ra°re  *  t0 

i»  MR.  VITTUM:  Thank  you,  your  Honor. 

f  THE  C°URTS  Wednesday  morning  at  9:00  o'cloc. 

I  ANDERS0Ns  Thank  y°a'  Ju<3ge ,  and  may  I  express  our 

P  appreciation  for  your  taking  the  time  to  hear  us  at  gre-t 

ftjl  length. 


THE  COURT:  All  right.  You  are  welcome. 

MR  LAGOD :  May  I  ask  the  indulgence  .  •'  .  ?.  ,r-..;  __ 


I  we  leave  these  materials  here  until  tomorrow  morning  when 


|*  ‘Our  staff  will  come  c 

II  Pick  them  up? 

*  1  THE  COURT : 


over 


first  thing  in  the  aorning  to 


surely 


|j|  MR.  VITTUM* 

H  Until  Wedii£sdai  * 


Id  the  Court  like  to  have  the  materia, 


Thank  you. 


Koi 

THE  COURi  •  ^  >reupon  *n  adjournment  wa*  taken 

I  ,  a -  -  '  — -  - 


Wednesday 


)Uf  ° 


f  9 z00  o'clock  a.m.) 


